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U.S. Customs Service 


Treasury Decisions 


(T.D. 80-141) 


Customhouse Cartman License—Revocation 


Revocation of Customhouse Cartman’s license No. 26 issued by the District 
Director of Customs, New Orleans, La., to Warren G. Diaz, Sr. 


Notice is hereby given that on May 12, 1980, pursuant to the 
provisions of section 565, Tariff Act of 1930, as amended, and section 
112.30 of the Customs Regulations (19 CFR 112.30), it was decided 
that Customhouse Cartman’s license No. 26 issued in the District of 
New Orleans on June 2, 1975, to Warren G. Diaz, Sr., be revoked. 
This revocation is effective as of May 12, 1980. 


WituiaM T. ArcHEY, 
Acting Commissioner of Customs. 


[Published in the Federal Register April 30, 1980 (45 FR 36575)] 


(T.D. 80-142) 


Imports of Petroleum and Petroleum Products; Customs Regulations 
Amended 


Amendments to the Customs Regulations relating to imported petroleum and 
petroleum products and public gaugers; parts 4, 144, 151, and 159, Customs 
Regulations, amended 

TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SErRvicr 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


PART 144—WAREHOUSE AND REWAREHOUSE ENTRIES AND WITH- 
DRAWALS 


PART 151—EXAMINATION, SAMPLING, AND TESTING OF MERCHANDISE 
PART 159—LIQUIDATION OF DUTIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 
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SUMMARY: This document amends the Customs Regulations 
relating to imported petroleum and petroleum products to incor- 
porate recommendations of a Customs petroleum imports task force 
for establishing standardized guidelines and procedures, including 
the use of public gaugers, for monitoring imports of petroleum and 
petroleum products. These amendments are being made to insure 
proper control of imported petroleum and petroleum products and 
uniform, complete, and reliable statistics relating to the importation 
of these products. The amendments to the regulations are considered 
to be significant. 

EFFECTIVE DATE: (30 days from the date of publication in the 
Federal Register.) 

FOR FURTHER INFORMATION CONTACT: Alice M. Rigdon, 
Cargo Processing Division, Office of Inspection, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229; 202-566- 
5354. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Controls and checks on the unlading and shore tank gauging of 
imported petroleum and petroleum products now are established by 
each district director of Customs under section 151.42, Customs 
Regulations (19 CFR 151.42). Depending on local conditions, the 
district director may employ any of the following methods of control: 


(a) Complete and continuous supervision by a Customs officer 
when other methods are not considered adequate, or when the im- 
porter requests continuous supervision; 

(b) Use of reports of public gaugers approved by the Commissioner 
of Customs in accordance with section 151.43, Customs Regulations 
(19 CFR 151.43); 

(c) Use of positive displacement meters at installations where 
provided by the importer; 

(d) Use of turbine-type meters at installations where provided by 
the importer; 

(e) Sealing of all valves when practical; or 

(f) Taking of vessel ullages before and after the discharge. 

To insure proper control of imported petroleum and petroleum 
products and uniform, complete, and reliable statistics relating to the 
importation of these products, a Customs petroleum imports task 
force was established to survey operations at selected Customs field 
locations and to formulate proposals to achieve these goals. 

Survey teams conducted studies from July 2-20, 1979, in the 10 
locations through which most petroleum and petroleum products 
imported into the United States are entered. The teams “* * * found 
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that, in general, the Customs Service was providing proper controls 
and reporting reliable statistics.” However, it was also discovered 
that ‘“* * * there were isolated instances of insufficient controls and 
that the Customs Service was lacking in standardized national pro- 
cedures and guidelines for various aspects of imported petroleum.” 
Therefore, it was determined to be in the national interest, in light of 
the present energy situation, to! develop standardized guidelines for 
processing petroleum and petroleum product importations. 

On the basis of task force recommendations, and in accordance with 
Customs intent to maintain a permanent oversight function in regard 
to petroleum imports to insure continued control in this vital area, the 
Customs Service published a notice in the Federal Register on No- 
vember 7, 1979 (44 F.R. 64434), proposing to amend the Customs Reg- 
ulations to establish standardized guidelines and procedures applicable 
to the appropriate methods of control and the use of public gaugers 
in monitoring imports of petroleum and petroleum products. These 
guidelines were similar to Customs procedures followed in most loca- 
tions. Significant changes emphasize uniformity throughout Customs 
and tighter control through increased supervision of various gauging 
procedures, including controls on the use of public gaugers. 

The notice invited interested persons to submit comments on or 
before December 7, 1979. At the request of an industry trade associa- 
tion, the period of time for the submission of comments was extended 
until December 14, 1979, by a notice published in the Federal Register 
on November 21, 1979 (44 F.R. 66835). 

In response to the notices, 17 comments were received from cor- 
porations, cooperatives, industry representatives, refiners, and others. 
In addition, in accordance with requests from certain commenters for 
further discussion of the proposals prior to the issuance of a final rule, 
pursuant to a notice published in the Federal Register on December 21, 
1979 (44 F.R. 75635), Customs held an open conference on January 8, 
1980, for the discussion and clarification of the issues raised in the com- 
ments. Approximately 45 individuals representing various interested 
parties attended. Specific proposals were discussed, the Customs posi- 
tion on each was explained, and areas of misunderstanding were 
clarified. 


SUMMARY OF MAJOR CHANGES IN EXISTING REGULATIONS 


1. Section 4.12 requires that manifest shortages and overages be 
reported to the district director. However, it does not state how great 
the discrepancy must be before a report is mandatory for bulk impor- 
tations. Customs proposed that discrepancies exceeding 1 percent 
between the manifested quantity and the gross quantity unladen be 
reported on Customs form 5931, signed by both the carrier and the 
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importer, and that penalties otherwise provided by law be imposed if 
the required notification and explanation were not filed timely, or if 
the reasons for the discrepancy was not satisfactorily explained. 

This proposal has been adopted and modified to delete the require- 
ment that Customs form 5931 be signed by both the carrier and the 
importer. 

2. Sections 151.41 and 151.45(c) permit importers to estimate the 
amount of petroleum and petroleum products to be unladen for entry 
or withdrawal from bonded tanks if the exact quantity cannot be 
determined in advance. In order to obtain more accurate statistics 
regarding these imports, Customs proposed that this estimate not 
vary by more than 1 percent from the gross quantity unladen and that 
penalities otherwise provided by law be imposed if the required 
notification and explanation were not filed timely, or if the reason for 
the discrepancy was not satisfattorily explained. 

This proposal has been adopted with the modification that the esti- 
mate may vary by 3 percent. 

3. Section 151.42 provides that each district director shall establish 
controls and checks on the unlading and shore tank gauging of petro- 
leum and petroleum products imported by vessel. Customs proposed 
to amend section 151.42 to include imports by truck, railroad car, 
pipeline, or other carrier. 

This proposal has been adopted without modification. 

Section 151.42 also permits the district director to exercise discretion 
in determining which methods of control to use in the unlading and 
gauging of petroleum and petroleum products. Customs proposed that 
this section be amended to state that, where possible, two methods of 
control shall be used. 

This proposal has been adopted. Accordingly, for control purposes, 
both shore measurements (sec. 151.42 (a)(1)) and vessel ullages (sec. 
151.42 (a)(2)) shall be taken. For purposes of determining the gross 
quantity unladen shore measurements will be used. Vessel ullages will 
not be used to determine the gross quantity unladen unless none of the 
methods of shore measurement are available or adequate. 

At the suggestion of one commenter, weighing of trucks and railroad 
cars has been added as a method of control. 

Consistent with an existing requirement that meters used in gauging 
petroleum and petroleum products be approved by Customs, it was 
proposed to amend sections 151.42 (c) and (d) to provide that positive 
displacement meters and turbine-type meters used as methods of 
control in gauging petroleum and petroleum products must be of a 
type approved by Customs. 

This proposal has been adopted without modification. 

It was proposed further to amend section 151.42 to provide that 
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Customs officers would perform or witness: (1) Opening ullages of 
carriers; (2) closing ullages of all carriers which have not completely 
discharged cargo, or if an importer or carrier requests Customs to 
witness closing ullages due to special problems; (3) shore tank gauges 
performed by company or related party employees; (4) between 5 and 
10 percent of shore tank gauges conducted by public gaugers; and 
(5) shore tank gauges, including those conducted by a public gauger, 
where no carrier ullages are taken. Because the sealing of valves is 
not a complete method of measurement and control, it was proposed 
to delete section 151.42(e), which refers to this method. Sealing of 
valves would continue to be used in shore tank gauging to the extent 
that it is safe and practicable. 

These proposals have been adopted without modification. 

Customs also proposed to add a new subsection to section 151.42. 
The new subsection would require the reporting of discrepancies in 
manifests of petroleum and petroleum products imported by truck, 
railroad car, pipeline, or other carrier, if the discrepancy exceeds 1 
percent. 

This proposal has been adopted without modification. 

4. Section 151.43(a) provides that the acceptance of public gauger 
quantity reports of imported petroleum and petroleum products is 
discretionary with the district director. Customs proposed to amend 
this section to permit acceptance of these reports for shore tank 
gauging and closing carrier ullages if Customs independently employed, 
as a second method of control, one of the other methods described in 
section 151.42(a), and there was no evidence that the public gauger 
failed to comply with the provisions of part 151, subpart C, Customs 
Regulations. 

This proposal has been adopted. Therefore, Customs will accept 
public gaugers reports only when it has independently performed or 
witnessed opening and closing carrier ullages as prescribed in section 
151.42(b). 

5. Section 151.43(b) provides that in applying for Customs public 
gauger approval, an applicant must agree to avoid conflict-of-interest 
situations. In its notice of proposed rulemaking, Customs proposed to 
amend section 151.43(b) to require approved public gaugers to notify 
the Commissioner in writing within 60 days of any change of name, 
address of principal place of business, ownership, or financial condition, 
or, if a corporation, of any change in its articles of incorporation, 
officers, directors, or parent-subsidiary relationship. 

It also was proposed that public gaugers be required to notify 
Customs of any (1) effort to influence or otherwise impede the per- 
formance of their duties in connection with proper gauging of petro- 
leum or petroleum products, or (2) attempt to coerce them fraudulently 
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to change or falsify records maintained by them in the course of their 
employment. 

Both of these proposals have been adopted without modification. 

6. Section 151.43(d) provides that a public gauger’s Customs 
approval may be revoked for failure to comply with the provisions 
of that section but does not provide for the imposition of any other 
sanction. Customs proposed to amend this section to permit it to 
suspend approval or to assess liquidated damages under the public 
gauger bond described in section 113.13(b), Customs Regulations 
(19 CFR 113.13(b)). 

This proposal has been adopted without modification. 

7. Section 151.43(e)(1) provides that to be approved by Customs, 
all measuring and testing devices in use in a public gauger’s operation 
shall be maintained in first-class condition. To clarify that sampling 
devices also are covered, it was proposed to amend section 151.43 (e) (1) 
to include sampling devices with measuring and testing devices. 

This proposal has been adopted without modification. 

8. Section 151.43(e)(3) requires that as a condition of approval, 
public gaugers authorized to sign gauging reports must have a mini- 
mum of 6 months on-the-job training and experience. In the notice 
of proposed rulemaking, Customs proposed to amend section 151.43 
(e)(3) to require that public gaugers provide Customs with written 
certification of their training and experience. 

This proposal has been adopted with the modification that each 
public gauger and each other person authorized to sign gauging re- 
ports shall furnish the required information. 

9. The regulations do not require that a public gauger maintain 
records for Customs inspection pertaining to the measurement, 
gauging, testing, or sampling of imported petroleum or petroleum 
products performed in the course of his employment, nor for Customs 
verification of any records kept by him in the normal course of busi- 
ness. It was proposed to add new subsections (g) and (h) to section 
151.43, establishing a recordkeeping requirement for public gaugers 
and providing a procedure for verification of these records by Customs. 

This proposal has been adopted without modification. 

10. Part 151, subpart C, provides that Customs approval of a public 
gauger may be revoked for failure to comply with any of the provisions 
of that subpart. However, it is silent as to the public gauger’s rights 
in such situations. Customs proposed to add a new subsection (i) 
to section 151.43, to provide an approved public gauger with due 
process before any revocation or suspension of his approval by Cus- 
toms. 


This proposal has been adopted without modification. 
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11. It was proposed to add a new subsection (j) to section 151.43 
to state that in addition to (1) any penalty otherwise provided by law 
which may be incurred for failure to comply with the provisions of 
part 151, subpart C, or (2) any sanction which may be imposed 
against a public gauger approved by Customs under the provisions 
of that subpart, a monetary penalty also may be assessed under section 
592, Tariff Act of 1930, as amended (19 U.S.C. 1592), if appropriate. 

This proposal has been adopted without modification. 

12. Section 151.44(c) provides that whenever practicable, the 
district director may require that the measurements and calibrations 
shown on the gauge tables of petroleum storage tanks be verified by a 
Customs officer. Because a district director may deem verificatien 
necessary at a time when no qualified Customs officer is available, it 
was proposed to amend this section to permit the district director to 
accept an independent certification verifying these measurements 
and calibrations. The independent verification would be performed 
at the expense of the storage tank proprietor. 

This proposal has been adopted with the modification that the 
district director may require verification of the measurements and 
calibrations shown on the gauge tables of petroleum tanks whenever 
he has reason to suspect their reliability, instead of whenever 
practicable. 


DISCUSSION OF COMMENTS 


A majority of the commenters endorse, in principle, Customs 
proposals to insure proper control of imported petroleum and petro- 
leum products, to provide uniform, complete, and reliable statistics 
relative to the importation of these products, and to establish stand- 
ardized guidelines applicable to the use of public gaugers for monitor- 
ing imports of petroleum and petroleum products. They are generally 
of the opinion that these guidelines will improve the reliability of 
public gaugers; promote greater uniformity and accuracy in the 
measurement of imported petroleum and petroleum products; insure 
proper control of imported petroleum and petroleum products; insure 
the availability of uniform, complete, and reliable statistics regarding 
these imports; and simplify the international transportation of petro- 
leum and petroleum products. 

However, the commenters criticized the proposals as inadequate, 
vague, too restrictive, and likely to increase both expenses and the 
burden of documentation for importers and Customs, which possibly 
could thwart the collection of accurate statistics, and increase dis- 
crepancies for which importers would be penalized unfairly. 

The specific comments are as follows: 
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I. Discrepancies 


A. Reporting of 1-percent discrepancy 


Fourteen commenters object to Customs proposal that discrep- 
ancies exceeding 1 percent between manifested and unladed quantities 
shall be reported on Customs form 5931 and that penalties otherwise 
provided by law may be incurred automatically if the discrepancy 
exceeds 1 percent. A number of commenters believe that the 1-percent 
figure is too restrictive and suggest allowances ranging from 1.5 to 5 
percent. Other commenters oppose the imposition of any reporting 
requirement. In their objections, the commenters state that the report- 
ing of manifest discrepancies is impracticable because: 

(1) Using at least two methods of measurement, one of which 
might be ullaging, may in itself guarantee discrepancies exceeding 
1 percent; 

(2) Discrepancies may result from factors beyond the control of 
the carrier or the importer, such as physical losses, temperature 
deviation, cargo remaining on board, measurement errors at either 
the loading or receiving port, inconsistent operations in foreign 
ports, vessel ullages taken at sea, and variables associated with 
pipelines; 

(3) Other factors, such as imprecise gauge tables, and the 
presence of suspended water and sediment, may increase the 
likelihood of discrepancies; and 

(4) Problems associated with split entries and the use of lighter- 
ing vessels introduce variables in the determination and measure- 
ment of cargo which also may result in discrepancies. 

The commenters contend that, for these reasons, the imposition of a 
penalty in every case in which a manifest discrepancy exceeds 1 percent 
would be unreasonable. 

The addition of proposed paragraph (c) to section 4.12, Customs 
Regulations (19 CFR 4.12), does not change materially the require- 
ment that a vessel master or agent is responsible for explaining mani- 
fest overages and shortages, but is a restatement of a longstanding 
Customs practice. Under the proposed amendments, the master or 
agent would manifest all cargo on board to be imported. The manifested 
quantity (gross quantity on board and to be unladen) would be com- 
pared to the gross quantity actually unladen, as determined in 
accordance with sections 151.42(a) and 151.43(a). If there is a dis- 
crepancy in excess of 1 percent between the two figures, the master 
or agent would be required to file a report on Customs form 5931 in 
accordance with section 4.12 (a)(2) or (a)(3). It is not intended that a 
penalty will be imposed automatically if the discrepancy exceeds 
1 percent. However, if the required notification and explanation are 
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not filed timely, or if the reason for the discrepancy is not satisfactorily 
explained, an appropriate penalty will be imposed. 

The net quantity unladen (the gross quantity unladen adjusted for 
excessive water and sediment) is the quantity which will be used for 
entry, licensing, and statistical purposes. 

Because Customs recognizes that factors beyond the master’s con- 
trol may contribute to discrepancies, a 1-percent variable has been 
provided. The manifest is prepared by the vessel master and may be 
amended at any time before unlading. Accordingly, before unlading, 
the master may correct the manifest to take into account any variables 
of which he is aware. This may include correcting the manifest to 
reflect opening vessel ullages. 

Customs has found that in those locations where vessel masters or 
agents now are required to report discrepancies exceeding 1 percent, 
no discrepancy reports were necessary in approximately 95 percent of 
the transactions. 


B. Explanation of manifest discrepancies 


Six commenters submit observations regarding Customs proposals 
to require discrepancy reports. 

One commenter suggests that because there are reasons other than 
absorption of moisture, temperature, and faulty weighing at the port 
of lading, listed in section 4.12(a)(5)(b), which may account for dis- 
crepancies between the manifested quantity and the gross quantity 
unladen, the word ‘explainable’ should be substituted for the word 
“similar” in the provision ‘‘* * * a correction in the manifest shall not 
be required in the case of bulk merchandise if the district director is 
satisfied that the difference between the manifested quantity and the 
quantity unladen is an ordinary and usual difference properly attrib- 
utable to absorption of moisture, temperature, faulty weighing at 
the port of lading, or other similar reason.” 

Another commenter suggests that a correction of the manifest 
should not be required if discrepancies between the manifested 
quantity and the quantity unladen can be explained. Other comment- 
ers state that references to discrepancies of manifested entered 
quantities should be more specific as to which method of quantity 
determination shall be used and that the terms used be more spe- 
cifically defined. One commenter also notes that carriers other than 
vessels, such as rail carriers, often are transient, and furnishing a 
report signed by both the carrier and the importer within 60 days of 
entry would be difficult. 

Customs did not propose any changes to section 4.12(a)(5)(6) and 
believes that it is inappropriate to amend that section at this time. 
The section as written is sufficiently broad to take account of factors 
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other than moisture absorption, temperature, and faulty weighing, 
which may contribute to discrepancies between quantities which are 
manifested and which are unladen. 

The amendments to the Customs Regulations were proposed to 
insure proper control of imported petroleum and petroleum products, 
and uniform, complete, and reliable statistics relating to the importa- 
tion of these products. To carry out these purposes, proper carrier 
controls must be maintained. Accordingly, Customs is of the opinion 
that the provision requiring the correction of vessel manifests if there 
is a discrepancy of more than 1 percent between the manifested 
quantity and the gross quantity unladen is warranted. 

As previously noted, vessel manifests may be amended at any time 
before unlading. Discrepancies will not be determined by comparing 
the entered quantity to the quantity unladen, but by comparing the 
quantity manifested to the quantity unladen, with both figures cor- 
rected to the same temperature coefficient—60° F. 

Customs experience with rail carriers confirms that they are able to 
submit discrepancy reports within the 60 days provided. However, 
after further consideration, Customs has determined that it is unnec- 
essary to require that manifest discrepancies reported on Customs 
form 5931 be signed by both the carrier and the importer. Accordingly, 
the requirement has been deleted from proposed section 4.12(c). 


II. Methods of Measurement 
A. Ullages 


Six commenters object to Customs proposal to use vessel ullages 
as a method of measurement. The commenters contend that the 
taking of vessel ullages is not a reliable basis for import reporting 
because it fails to take into account factors such as clingage, remains 
on board, the tank washing policy, differences in temperature above 
and below the waterline, and the inherent ship versus shore measure- 
ment bias. It is suggested that ullage measurements be regarded 
only as an indication that a discrepancy may exist and not as a method 
for establishing a discrepancy for the purposes of imposing a penalty. 

Customs agrees that vessel ullages are not the most accurate method 
of measuring the quantity unladen. The ullaged figure will not be 
used to determine quantity unladen for reporting purposes unless no 
other method of measurement is available or adequate. Nevertheless, 
vessel ullages shall be taken in every case unless the district director 
determines that it is unsafe to do so, or because technological factors, 
such as the presence of inert gas systems, prevent doing so. Customs 
intends to use the ullaged figure as an indication of the accuracy of 
the quantity manifested so as to afford the vessel master an oppor- 
tunity to amend the manifest if a comparison between the quantity 
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manifested and the ullaged figure shows a variance. Customs also will 
use the ullaged figures as an indication of the accuracy of shore 
metering and shore tank calibrations. 


B. Meters 


Four commenters address the proposal that positive displacement 
and turbine type meters used as methods of measurement be of a type 
approved by Customs. Two commenters suggest that applicable indus- 
try standards be used by Customs as criteria for approval of these 
meters. One commenter cautions that, in certain circumstances, meters 
may provide inaccurate measurements and suggests that gauging 
would be the most reliable means for measuring petroleum and petro- 
leum products. Another commenter states that it is unnecessary for 
Customs to approve these meters, but if Customs chooses to do so, it 
should be required to provide approval within a specified timeframe 
(i.e., 15 days) after the importer has requested approval. 

Customs traditionally has used accepted industry standards in 
approving meters and intends to continue this practice. Experience 
has shown that Customs approved meters are generally as accurate or 
more accurate than gauging as a method of measurement. Further- 
more, Customs may compare manifested quantities and quantities 
determined by opening ullages to metered quantities as an indication 
of the accuracy of the meter. 

It is, and will continue to be, Customs policy to approve meters as 


rapidly as possible. Customs recognizes the need for timely approval of 
these devices and does not intend to inconvenience operators unneces- 
sarily. However, Customs is of the opinion that it would be unduly 
restrictive to include a time constraint in the regulations. 


C. Use of two methods of measurement 


Two commenters object to the proposal that, if possible, Customs 
use two methods of measurement to report imported petroleum and 
petroleum products. They state that there is no technical basis for 
assuming that the use of two equivalent measurement systems will 
give a more accurate reading than the use of one, that such use is 
expensive and redundant, will not increase the uniformity of controls, 
and only will generate an additional set of figures, thus creating an 
area of dispute. 

Customs does not intend to use either an average or a combination of 
both figures for reporting purposes. The figure derived from the shore 
measurement will be the gross quantity unladen and ordinarily will be 
the basis for determining the net quantity unladen. The net quantity 
unladen, as determined by Customs, is the quantity used for entry, 
licensing, and statistical purposes in each case, whether or not there is 
a discrepancy between the quantity manifested and the gross quantity 
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unladen. However, if shore measurements are unavailable or inade- 
quate, Customs then will use vessel ullages to determine the gross 
quantity unladen. 

Proposed section 151.42 has been modified to reflect this change. 


D. Sealing of valves 


Three commenters oppose Customs proposal to eliminate sealing of 
valves as a method of control. One of the commenters states that 
although the sealing of valves is not a method of measurement, it is 
an effective means of controlling the flow of products into the measur- 
ing facility and that elimination of this method of control would 
remove a deterrent to both the intentional or inadvertent diversion 
of the product. Another commenter is concerned that eliminating 
the use of sealing of valves implies that segregation of a receiving sys- 
tem by installation of blinds will be required, and that such a system 
would hinder normal terminal operations, especially lube oil operations. 

Customs recognizes that the sealing of valves is an effective means of 
controlling the flow of products into measuring facilities. However, 
used alone, it is not a complete method of measurement. Accordingly, 
the sealing of valves has been deleted from the methods of measure- 
ment in proposed section 151.42(a)(1). However, sealing of valves 
shall continue as part of shore tank gauging to the extent safe and 
practicable. 

Because the sealing of valves may be used in conjunction with the 
methods of measurement listed in section 151.42(a)(1), Customs does 
not anticipate that eliminating sealing of valves as a method of control 
will require the segregation of receiving systems by installing blinds. 


E. Other 


Additional commenters express reservations concerning use of the 
other methods of measurement proposed by Customs. 

One commenter states that although Customs has set forth four 
methods of measurement which may be used in measuring imports of 
petroleum and petroleum products, it has not specified which shall be 
the ruling one for Customs out-turn, license decrementation, and liqui- 
dation. The commenter suggests that the methods be given a rated 
priority of preference. 

A second commenter recommends that only Customs inspectors 
perform ullaging and gauging. A third commenter notes that the only 
method of measurement discussed in the proposal is liquid gallons, 
but that many petroleum products, such as natural gas, greases, and 
waxes, are measured otherwise than in liquid gallons, and that weigh- 
ing, an effective method for measuring the content of tank trucks and 
railroad cars, is not designated as a method of measurement. 

Another commenter states that the shore tank gauge reading should 
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be the only figure used for the determination of exact quantity dis- 
charged for statistical purposes and duty assessment where a partial 
quantity of a vessel’s cargo is discharged at a particular port, and 
that a “bone dry certificate’ from an independent surveyor should be 
required to determine that all of the material on board has been dis- 
charged in those instances where the vessel discharges all of the cargo 
on board. 

One commenter suggests that specific procedures (e.g., frequency 
of audits or rotation of times that audits will be conducted) should be 
developed stating when the 5 to 10 percent of shore tank gauges con- 
ducted by public gaugers would be performed or witnessed by Customs. 

One commenter states that with regard to stream-boarding of 
vessels, the decision whether or not to stream-board should be made 
by the individual inspector, not the district director. 

As previously stated, Customs intends to employ only one method 
of measurement (other than ullaging) to determine the gross quantity 
unladen. Customs does not believe that one method of shore measure- 
ment should be given preference over another because each port has 
different facilities, and a method used efficiently at one port may not 
be appropriate for use at another. 

Because other Customs officers, such as warehouse officers, also may 
perform ullaging and gauging, Customs does not intend to authorize 
only inspectors to perform this function. 

Although the measurement quantities discussed in the proposal 
included, but were not limited to, liquid gallons, the methods of con- 
trol do not specify that measurements must be made in liquid gallons. 
It is Customs practice to measure merchandise in quantity units 
appropriate to each commodity. 

Customs agrees that the weighing of tank trucks and railcars is an 
effective measure and has determined to include it as a method of 
measurement in proposed section 151.42(a)(1), which has been modi- 
fied accordingly. 

The net amount unladen is the amount to be used for entry, licens- 
ing, and statistical purposes. Customs does not require a bone-dry 
certificate because the burden is on the master to account for the 
entire cargo of the vessel whether or not the entire cargo is discharged 
at any particular port. 

Specific procedures governing when the 5 to 10 percent of shore tank 
gauges conducted by public gaugers will be performed or witnessed 
by Customs have been developed. In addition, Customs intends to 
insure the reliability and integrity of public gauger reports by random 
audits and by random onsite verification of quantities measured. 

The Customs position, incorporated in an internal directive ref- 
erencing safety problems, has been to allow each boarding officer 
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to determine at the time of boarding whether or not it is safe to board 
a vessel in stream. This policy remains in effect. Customs does not 
intend to jeopardize the health and safety of its employees by re- 
quiring them to stream-board vessels under hazardous conditions. 


III. Deduction for Basic Sediment and Water (BS &W) 


Although the notice of proposed rulemaking did not address the 
subject, six commenters suggest that Customs amend the existing 
allowances for BS&W in suspension in imported petroleum and 
petroleum products. 

Customs is amendable to suggestions and discussions leading to 
review of its BS&W claims policy. However, because no changes in 
existing policy were proposed in the notice, further consideration of 
comments regarding BS&W claims policy at this time is inappropriate. 


IV. Public Gaugers 


Seven commenters respond to Customs proposals regarding public 
gaugers. 

Two commenters note that while Customs proposes to require that 
public gaugers maintain automatic sampling devices in first-class 
condition, these devices normally are fixed shore installations owned 
and operated by the terminal operator, who is responsible for their 
maintenance. They suggest that gaugers be required to determine 


only that these devices be in first-class condition. 

One commenter recommends that a system for the verification of 
selected entries be instituted and that Customs investigate both public 
gaugers requesting Customs approval and gaugers who previously 
have been approved. 

Another commenter suggests that the proposed amendments also 
provide for Customs approval of company-employed gaugers. 

Two commenters note that while Customs would require each public 
gauger authorized to sign gauging reports to furnish Customs with a 
written certification that he has a minimum of 6 months on-the-job 
training and experience, there is no requirement that the person doing 
the gauging provide such certification. The commenter recommends 
that each gauger certified by Customs be required to carry identifica- 
tion stating that he is certified to perform gauging at any port his 
employer may send him. 

One commenter questions whether, as part of Customs record- 
keeping proposal, public gaugers must keep physical samples for a 
period of 5 years. The commenter suggests that maintaining these 
samples for 6 months or until liquidation of the entry would be 
sufficient. 


One commenter is of the opinion that the provision that the Customs 
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Office of Investigations shall investigate a gauger’s fitness and repu- 
tation and verify the correctness of the statements made in his applica- 
tion at the direction of the Commissioner, as he deems necessary, vests 
too much discretion in the Commissioner. The commenter suggests 
that the provision should be modified to delete the section granting 
the Commissioner discretion in this situation. 

One commenter suggests that if Customs exercises its discretion 
not to accept reports of public gaugers in certain situations, the 
volumes recorded for imports by a company and by Customs may vary. 
The company would employ an independent gauger to determine the 
discharged volume for accounting and reporting purposes, while 
Customs might record a different volume. 

It has been Customs policy to require that gaugers maintain all of 
their measuring and testing equipment in first-class condition. In the 
proposed regulations, sampling devices also were included. However, 
the word “automatic” was inserted inadvertently in the notice of pro- 
posed rulemaking. Proposed section 151.43(e)(1) is modified to correct 
this error. 

It is assumed that in recommending that a system for the verification 
of selected entries be instituted, the commenter is suggesting that 
Customs establish a means for insuring the accuracy of public gaugers’ 
reports. As previously noted, Customs intends to insure the reliability 
and integrity of public gauger reports by random audits and by random 
onsite verification of quantities measured. 

All applicants who have received Customs approval previously have 
undergone Customs investigations to determine their fitness and 
reputation and to verify the correctness of the statements made in their 
applications. As set forth in section 151.43(c), this practice will be 
continued. Customs is of the opinion that reinvestigating all public 
gaugers previously approved would require an unnecessary expendi- 
ture of money and manpower. Further, a revised agreement in the 
form set out in proposed section 151.43(b)(5) will not be required of 
previously approved public gaugers. However, because the public 
gauger bond, posted by all previously approved public gaugers is con- 
ditioned that the public gauger “‘ * * * shall perform in accordance with 
standards and procedures of gauging as required by the Customs 
Regulations * * *,”’ approved public gaugers have a continuing obliga- 
tion to comply with changes in the regulations. Accordingly, they will 
be required to comply with new requirements set forth in this docu- 
ment. These include: Conflict-of-interest requirements; recordkeeping 
requirements; the maintenance of sampling devices; and employee 
experience and training. 

Customs does not agree that company employed gaugers also should 
be approved by Customs and that Customs should accept reports 
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made by company gaugers. Because company gaugers are directly 
employed by the concern for which the gauging is performed, Custonis 
is of the opinion that accepting reports from company gaugers is not a 
form of independent verification because it may place the company 
gauger in a conflict-of-interest situation. 

Customs agrees that both persons authorized to sign gauging reports 
and persons performing gauging should have a minimum of 6 months 
on-the-job training and experience. Accordingly, proposed section 
151.43(e) (3) has been modified to reflect this change. 

Customs does not agree, however, that it would be beneficial to 
require that each Customs approved gauger carry identification stating 
that he is certified to perform gauging at any port where his employer 
may send him because gaugers may perform gauging only in the 
district(s) for which they are approved. The district director in each 
district will verify which gaugers are approved to perform gauging 
within that district. 

Public gaugers are not required to retain physical samples for a 
period of 5 years. The length of time for retaining physical samples is 
discretionary with the gauger. Customs maintains its own samples for 
analysis in cases where questions arise. 

Even though in the past the Commissioner has directed that each 
applicant for Customs public gauger approval be investigated, Cus- 
toms agrees that an automatic investigation would be beneficial. 
Accordingly, section 151.43(c) is modified to require that, in all cases, 
an applicant’s fitness and reputation shall be investigated, and the 
correctness of the statements made in his application shall be verified. 

Although an importer may determine his own policy for computing 
the quantity unladen, the net quantity unladen, as determined by 
Customs, is the amount to be used for entry license control and 
statistical purposes. When there is a variance between the quantities 
recorded by the company and Customs, the quantity recorded by 
Customs will be used. 


V. Foreign-Trade Zones 


Two commenters note that procedures concerning the transfer into 
and out of, and the processing of petroleum within, foreign-trade zones 
are not addressed in the notice of proposed rulemaking. One suggests 
that foreign-trade zones be specifically exempt from the measuring 
requirements set forth in the notice. The other is of the opinion that 
operations in foreign-trade zones should be excluded from the pro- 
posed amendments except where these procedures can be applied 
effectively at the discretion of the district director. 

The transfer of petroleum and petroleum products into and out of 
foreign-trade zones, and their processing within foreign-trade zones, 
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were not addressed specifically in the notice of proposed rulemaking 
because the admission, handling, and removal of foreign-trade zone 
merchandise is subject to the requirements of part 146, subpart D, 
Customs Regulations (19 CFR part 146, subpart D). However, the 
transfer of petroleum and petroleum products into and out of foreign- 
trade zones also is subject to the provisions of part 151, subpart C, 
Customs Regulations, as amended by this document. 


VI. Quantities Unladen 


Three commenters remark on Customs proposal to use the amount 
of petroleum and petroleum products actually unladen as the quantity 
imported for statistical purposes. 

One commenter suggests that because it is the most nearly correct 
expression of petroleum imports, the net quantity unladen should be 
used for all statistical purposes. The commenter further states that 
the requirement that an independent commercial laboratory must be 
used to determine the quantity is nonproductive because receivers 
have extensive laboratory facilities for this purpose. This commenter 
suggests that Customs establish a method for insuring that laboratory 
tests by receivers are in accordance with ASTM/API standards and, 
therefore, acceptable. A second commenter states that the wording 
used in proposed section 151.47(a) for determining the net quantity of 
petroleum unladen should refer to the table in section 151.46, instead 
of sediment and water in excess of 0.3 percent, and that in determining 
the net quantity unladen, reference should be made to section 158.13 
and the need to file Customs form 4315. 

A third commenter is of the opinion that the parties responsible for 
securing and maintaining samples for testing in laboratories should be 
specified clearly to establish a chain of custody, and that a Customs 
laboratory should test all samples, including those tested in gaugers’ 
laboratories. 

As previously noted, the net quantity unladen is the amount which 
will be used for entry, licensing, and statistical purposes. 

Customs does not agree that the provision in section 151.47(a) 
requiring that an independent commercial laboratory be used to deter- 
mine the quantity should be changed at this time because it did not 
propose to change this requirement in the notice of proposed rule- 
making. However, Customs would consider a request to change this 
provision at a later date. 

Customs agrees that proposed section 151.47(a), the provision for 
determining the net quantity of petroleum unladen, should be ex- 
panded to refer to the table in section 151.46, instead of sediment 
and water in excess of 0.3 percent. Customs also agrees that in deter- 
mining the net quantity unladen, reference should be made to section 
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158.13 and the need to file Customs form 4315. Proposed section 
151.47(a) is modified accordingly. 

Because when a claim is made, independent laboratory reports are 
verified by Customs laboratory tests using Customs own samples, 
Customs is of the opinion that it is not necessary to establish a chain 
of custody for samples tested in commercial laboratories. 

Customs does not believe that it should routinely test all samples. To 
do so would not be cost effective. However, Customs now tests, and 
will continue to test, all samples subject to a claim filed on Customs 
form 4315. 


VIT. Storage Tanks 


Four commenters address Customs proposals to amend sections 
151.44 and 151.45, relating to storage tanks. 

One commenter objects to the provision in proposed section 151.44 
(c) that if no qualified Customs officer is available, the district director 
may accept an independent certification of the measurements and 
calibrations of storage tanks, performed at the expense of the storage 
tank proprietor. The commenter states that the provision should state 
more specifically when a verification is called for and what it is to 
consist of, and that Customs, not the proprietor, should bear the 
expense of an independent verification. 

A second commenter states that Customs should require certifica- 
tion of carrier tanks when gauge tables are to be used for vessel ullages. 
Although Customs proposed no change to 151.45(b), a third commenter 
notes that although this section states that under certain circumstances, 
nonbounded petroleum may be required to be completely removed 
from bonded storage tanks, this is not practicable or possible in all sit- 
uations and that some method of accommodation should be provided. 

Another commenter states that if Customs discovers through 
independent survey that tanks do not contain accurate measurements 
and calibrations, and it can be proven that the tank proprietor was 
negligent in reporting suspected inaccuracies to Customs before the 
survey, a penalty should be assessed against the proprietor. 

Customs agrees that proposed section 151.44(c) should state more 
specifically when verification is called for. Customs is of the opinion 
that the district director should have discretion to require verification 
of the measurements and calibrations shown on the gauge tables 
whenever he has reason to suspect their reliability. Proposed section 
151.44(c) is modified accordingly. 

Customs believes that it is justified in requiring that independent 
certification of the measurements and calibrations of storage tanks 
be performed at the expense of the storage tank operator when no 
Customs officer is available. The proper maintenance of storage tanks 
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and gauge tables is the responsibility of the owner and, therefore, it 
is the owner who should bear the expense of properly maintaining 
them. Further, because Customs allows importers the convenience 
of unlading at their own facilities, Customs must be assured that 
provisions for determining the quantities unladen are adequate. 
Customs has concluded that certification of carrier tanks when 
gauge tables are to be used for vessel ullages would cause an un- 
necessary expense to the carrier in view of the fact that ulleges or- 
dinarily will not be used to determine the actual quantity unladen 
unless none of the other methods of control in proposed section 
151.42(a)(1) is available or shore measuring facilities are inadequate. 
Customs must be assured that only bonded cargo is stored in storage 
tanks bonded as warehouses. Accordingly, it is not unreasonable to 
require removal of nonbonded petroleum from bonded tanks. 
Customs is of the opinion that current law provides for the imposi- 
tion of a penalty if a storage tank proprietor is negligent in reporting 
suspected inaccuracies to Customs before a survey of his tanks. 


VIII. Hearing, Meeting, and Study Committee 
Three commenters state that, before implementing a final rule, 
Customs should provide the public with an opportunity to discuss 
and comment on the proposed changes. One commenter suggests that 
Customs hold a public hearing; the second commenter suggests that 


Customs establish a study committee consisting of Customs officials, 
industry representatives, and experts in the science of petroleum 
management and statistics to study the proposals; and the third 
commenter suggests that Customs meet with industry personnel to 
discuss the proposals. 

As previously noted, on January 8, 1980, Customs held an open 
conference with interested members of the public to further discuss 
and clarify the issues raised by the commenters. At the conference an 
attempt was made to resolve objections to the proposed regulations to 
the satisfaction of all participants. 


IX. Vagueness of Terms—Need for Further Definition 


Seven commenters state that terms used in the proposed regulations 
are either vague or inadequately defined. 

Two commenters state that proposed section 151.42 is vague in that 
it does not specifically state under what conditions two methods of 
control are to be used and who is to determine when it is possible to 
use two methods of control. 

Five commenters state that terms such as ‘‘petroleum and petroleum 
products,” “gross quantity landed,” “net quantity landed,” “net 
quantity,” “manifest,” ‘public gauger,” “verification,” and ‘“accept- 
ance” should be better defined. 
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As previously stated, Customs has determined that only one method 
of measurement will be used to determine the amount of petroleum and 
petroleum products unladen and has modified the proposed regulations 
accordingly. 

Customs is of the opinion that the terms “public gauger,”’ ‘‘verifi- 
cation,’ and “accepted,” do not require further definition because 
their meanings in the context of the regulations are well-known to the 
importing and transportation communities. However, to aid in under- 
standing the regulations, the following definitions are provided: 

1. “Petroleum and petroleum products” includes, but is not 
limited to, those items found in schedule 4, part 10, Tariff 
Schedules of the United States (TSUS) (19 U.S.C. 1202), and 
those items in schedule 4, part 2, TSUS, if comprised of hydro- 
carbons derived from petroleum. Customs reserves the right to 
determine the application of the term on a case-by-case basis. 

2. “Gross quantity unladen” or “gross quantity” is the amount 
directly unladen (landed) from vessel to shore without allowance 
for excessive water and sediment (BS&W). 

3. “Net quantity unladen” or ‘net quantity” is the gross 
quantity unladen (landed) adjusted for excessive water and 
sediment (BS&W) in accordance with section 151.46, Customs 
Regulations. 

4. “Manifest” is an invoice of the cargo on board a carrier. 
The form of the manifest and the information therein varies 
according to the type of carrier. Customs manifest requirements 
are found in sections 4.7 and 4.7a and part 123, Customs Regula- 
tions (19 CFR 4.7, 4.7a, part 123) and 19 U.S.C. 1481. 


X. Miscellaneous 


One commenter is of the opinion that (1) requiring that estimates of 
petroleum and petroleum products unladen or withdrawn from bonded 
tanks not vary by more than 1 percent from the actual gross quantity 
unladen or withdrawn, and (2) the assessment of a penalty in cases 
where the variance exceeds 1 percent, are unreasonable considering 
the difficulty in measuring certain products or unusually small quan- 
tities of a product. A second commenter believes that a difference of 
3 percent should be allowed between estimation and delivery because 
there are many variables (such as problems in the use of common 
pipelines to supply fuels to bonded tanks) which make it impossible 
to meet the 1-percent requirement. 

Another commenter states that, in reference to proposed section 
151.41, “Information on Entry Summary,” the explanatory material 
refers to an estimate of the quantity unladen, but the proposed regu- 
lation itself requires a notation of the API gravity, which is redundant 
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because petroleum is graded by API gravity for tariff schedule pur- 
poses. One commenter questions whether and to what extent the 
proposed amendments imply recalibration (restrapping). 

Customs recognizes the difficulties involved, and in order to allow 
importers greater latitude in preparing estimates required in proposed 
sections 151.41 and 151.45, the regulations have been modified to 
provide for a 3-percent variance between the estimated quantity and 
the net quantity unladen before a penalty may be incurred. 

Although section 151.41 requires that the importer show API gravity 
at 60° F, that and the estimate of the volumetric quantity landed are 
two distinctly different figures and both must be provided. 

Customs does not anticipate that any additional recalibration or 
restrapping will be required as a result of these amendments. 


DRAFTING INFORMATION 


The principal author of this document was Lawrence P. Dunham, 
Regulations and Research Division, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices of the 
Customs Service and the Department of the Treasury participated in, 
its development. 


ADOPTION TO THE PROPOSED REGULATIONS 


The proposed regulations set forth in the notice of proposed rule- 


making published on November 7, 1979 (44 F.R. 64434), are adopted 
subject to the revisions made below. 


AMENDMENTS TO THE REGULATIONS 


Parts 4, 144, 151, and 159, Customs Regulations (19 CFR parts 4, 
144, 151, 159), are amended as set forth below. 
R. E. CHAseEn, 
Commissioner of Customs. 
Approved: April 24, 1980. 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


AMENDMENTS TO THE Customs REGULATIONS 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


Section 4.12 is amended to read as follows: 
§ 4.12 Explanation of manifest discrepancy. 

(a)(1) Vessel masters or agents shall notify the district director on 
Customs form 5931 of shortages (merchandise manifested, but not 


found) or overages (merchandise found, but not manifested) of 
merchandise. 
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(2) Shortages shall be reported to the district director by the master 
or agent of the vessel by endorsement on the importer’s claim for 
shortage on Customs form 5931 as provided for in section 158.3 of this 
chapter, or within 60 days after the date of entry of the vessel, which- 
ever is later. Satisfactory evidence to support the claim of nonim- 
portation’ or of proper disposition or other corrective action (see 
sec. 4.34) shall be obtained by the master or agent and shall be retained 
in the carrier’s file for 1 year. 

(3) Overages shall be reported to the district director within 60 days 
after the date of entry of the vessel by completion of a post entry ? or 
suitable explanation of corrective action (see sec. 4.34) on the Customs 
form 5931. 

(4) The district director shall immediately advise the master or 
agent of those discrepancies which are not reported by the master or 
agent. Notification may be in any appropriate manner, including the 
furnishing of a copy of Customs Form 5931 to the master or agent. The 
master or agent shall satisfactorily resolve the matter within 30 days 
after the date ot such notification, or within 60 days after entry of the 
vessel, whichever is later. 

(5)(a) Unless the required notification and explanation is made 
timely and the district director is satisfied that the discrepancies 
resulted from clerical error or other mistake and that there has been 
no loss of revenue (and in the case of a discrepancy not initially 
reported by the master or agent that there was a valid reason for 
failing to so report), applicable penalties under section 584, Tariff 
Act of 1930, as amended (19 U.S.C. 1584), shall be assessed (see 
sec. 162.31 of this chapter). For purposes of this section, the term 
“clerical error’ is defined as a nonnegligent, inadvertent, or typo- 
graphical mistake in the preparation, assembly, or submission of the 
manifest. However, repeated similar manifest descrepancies by the 
same parties may be deemed the result of negligence and not clerical 
error or other mistake. For the purpose of assessing applicable pen- 
alties, the value of the merchandise shall be determined as prescribed 
in section 162.43 of this chapter. The fact that the master or owner had 
no knowledge of a discrepancy shall not relieve him from the penalty. 


i * * * “Tf any merchandise described in such manifest is not found on board the vessel or vehicle the master 
or other person in charge or the owner of such vessel or vehicle or any person directly or indirectly responsible 
for any discrepancy between the merchandise and said manifest shall be subject to a penalty of $500: Pro- 
vided, That if the appropriate Customs officer shall be satisfied that the manifest * * * is incorrect by reason of 
clerical error or other mistake and that no part of the merchandise not found on board was unshipped or dis- 
charged except as specified in the report of the master, said penalties shall not be incurred.* * *, the term 
‘clerical error’ means a non-negligent, inadvertent, or typographical mistake in the preparation, assembly, or 
submission of the manifest.* * *” (Tariff Act of 1980, sec. 584, as amended; 19 U.S.C. 1584) 

2 “Tf there Is any merchandise or baggage on board such vessel which is not included in or which does not 
agree with the manifest, the master of the vessel shall make a post entry thereof, and mail or deliver a copy to 
such employee as the Secretary of the Treasury shall designate and for failure so to do shall be liable to a 
penalty of $500.’’ (Tariff Act of 1980, sec. 440, as amended; U.S.C. 1440) 
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(b) Except as provided in paragraph (c) of this section, a correction 
in the manifest shall not be required in the case of bulk merchandise if 
the district director is satisfied that the difference between the mani- 
fested quantity and the quantity unladen, whether the difference 
constitutes an overage or a shortage, is an ordinary and usual differ- 
ence properly attributable to absorption of moisture, temperature, 
faulty weighing at the port of lading, or other similar reason. A 
correction in the manifest shall not be required because of discrep- 
ancies between marks or numbers on packages of merchandise and the 
marks or numbers for the same packages as shown on the manifest 
of the importing vessel when the quantity and description of the 
merchandise in such packages are correctly given. 

(c) Manifest discrepancies (shortages and overages) of petroleum 
and petroleum products, imported in bulk shall be reported on Cus- 
toms forms 5931 if the discrepancy exceeds 1 percent. 

(R.S. 251, as amended, secs. 440, 584, 624, 48 Stat. 712, as amended, 
748, as amended, 759 (19 U.S.C. 66, 1440, 1584, 1624)) 


* * * * * * Bs 
(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


PART 144—WAREHOUSE AND REWAREHOUSE ENTRIES AND WITHDRAWALS 


Section 144.37(e) is amended by changing the spelling of the word 


“cage” to “gauge” wherever it appears. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 
PART 151—EXAMINATION, SAMPLING, AND TESTING OF MERCHANDISE 


1. Section 151.28 is amended by changing the spelling of the words 
“cage” and “gaging” to “gauge” and “gauging”, respectively, where- 
ever the words appear. 

2. Subpart C is amended to read as follows: 


SUBPART C——-PETROLEUM AND PETROLEUM PRODUCTS 


§ 151.41 Information on entry summary. 

On the entry summary for petroleum or petroleum products in 
bulk, the importer shall show the API gravity at 60° Fahrenheit, in 
accordance with the current edition of the ASTM-IP petroleum 
measurement tables (American edition), published by the American 
Society for Testing and Materials. The appropriate unabridged table 
shall be used in the reduction of volume to 60° F. If the exact volumet- 
ric quantity cannot be determined in advance, the entry summary 
may be made for “ U.S. gallons, more or less,” but in no case 
may the estimate vary by more than 3 percent from the gross quantity 
unladen. The information required by this section also shall be shown 
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on the entry summary permit if the entry summary is filed at the 
time of entry, and on each entry summary continuation sheet regard- 
less of when the entry summary is filed. 


151.42 Controls on unlading and gauging. 

(a) Methods of control—(1) Each district director shall establish 
controls and checks on the unlading and measurement of petroleum 
and petroleum products imported in bulk by vessel, truck, railroad 
car, pipeline, or other carrier. One of the following methods of control 
shall be employed: 

(i) Customs approved positive displacement meters at installa- 
tions where provided by the importer; 

(ii) Customs approved turbine-type meters at installations 
where provided by the importer; 

(iii) Shore tank gauging; or 

(iv) Weighing, for trucks and railroad cars. 

(2) Vessel ullages shall be taken in every case unless the district 
director determines that it is impracticable to do so for safety or tech- 
nological reasons. Ullages may be taken for trucks and railroad cars 
if weighing or shore tank gauging is not available as a method of con- 
trol. Vessel ullages will not be used to determine the quantity unladen 
unless none of the other methods provided for in this paragraph is 
available or adequate. 

(b) Duties of Customs officers—Customs officers shall perform or 
witness ullaging and gauging as follows: 

(1) Opening ullages. 

(2) Closing ullages of carriers which have not completely discharged 
cargo, or if an importer or carrier requests Customs to witness closing 
ullages because of special problems. 

(3) Shore tank gauges performed by company or related-party 
employees. 

(4) Between 5 and 10 percent of shore tank gauges performed by 
public gaugers. 

(5) Shore tank gauges, including those conducted by a public 
gauger if no carrier ullages are taken. 

(c) Manifest discrepancies.—Manifest discrepancies (shortages and 
overages) shall be reported by or on behalf of the carrier in the manner 
specified in section 4.12 of this chapter. If a reported discrepancy 
is not explained to the satisfaction of the district director, the master 
or other person in charge, or the owner of the vessel or vehicle, or any 
person directly or indirectly responsible for the discrepancy, will be 
subject to the imposition of the appropriate penalty under section 
460, 584, or 592, Tariff Act of 1930, as amended (19 U.S.C. 1460, 
1584, 1592). 
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§ 151.43 Public gaugers. 

(a) Acceptance of quantity reports—Subject to such controls and 
checks as he may deem necessary, the district director may accept, 
for shore tank gauging and closing carrier ullages, the reports of 
quantities of imported petroleum and petroleum products made by 
public gaugers approved by the Commissioner in accordance with 
this section, provided— 

(1) Customs officers have exercised the supervision required by 
section 151.42(b) of this part, and 

(2) There is no evidence that the public gauger has failed to comply 
with the provisions of this subpart. 

(b) Application—Any public gauger desiring approval shall submit 
an application, which may be in the form of a letter, to the Commis- 
sioner of Customs, Washington, D.C. 20229. The application shall 
contain or be accompanied by the following: 

(1) The applicant’s name, address, and ownership, and a statement 
of financial condition. 

(2) If a corporation a copy of its articles of incorporation, a list of 
its officers and directors, and details of any parent-subsidiary rela- 
tionship. 

(3) A detailed statement of the applicant’s qualifications. 

(4) The Customs district(s) for which approval is requested. 

(5) A written agreement in the following form to avoid conflict-of- 
interest situations and to comply with operating requirements pre- 
scribed by Customs: 


Public Gauger Agreement 


As conditions for the approval of this application, I undertake and 
agree: 

(1) To have no financial interest or other connection (except for 
acceptance of the usual fees for gauging services) with any business 
or other activity which might be considered to affect the unbiased 
performance of my duties as a public gauger for Customs purposes, in 
accordance with the standards and procedures approved by the 
Commissioner of Customs. 

(2) To comply with the requirements of part 151, subpart C, 
Customs Regulations (19 CFR part 151, subpart C), and with any 
procedures prescribed by the Commissioner or district director of 
Customs pursuant to that subpart. 

(3) To notify the Commissioner and district director of Customs in 
writing within 60 days of any change of name, address, ownership, 
or financial condition, and, if a corporation, of any change in its 
articles of incorporation, officers, directors, or parent-subsidiary 
relationship. 
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(4) To communicate immediately to the Commissioner and district 
director of Customs notice of any— 

(i) Effort to influence, or otherwise impede, the performance 
of my duties in connection with the proper gauging of petroleum 
or petroleum products, or 

(ii) Attempt to coerce me fraudulently to change or falsify 
records maintained in the course of my employment. 

(6) A bond in the amount of $10,000 to insure that the gauging will 
be in conformance with the approved standards and procedures, and 
with such procedures as may be prescribed by the district director 
pursuant to paragraph (f) of this section. The form of the required 
bond will be available from any district director. 

(c) Investigation of applicant—The Commissioner shall direct the 
Office of Investigations to determine the applicant’s fitness and repu- 
tation, and to verify the correctness of the statements made in the 
application. 

(d) Notice of approval, disapproval, suspension, or revocation.—When 
the investigation is completed, the applicant will be advised of the 
approval of his application, or, if disapproved, of the reasons for such 
action. An approval may be suspended or revoked by the Commissioner 
for failure to comply with any of the provisions of this subpart, or 
liquidated damages may be assessed under the public gauger bond 
described in section 113.13(b) of this chapter. Notice of approvals or 
suspensions or revocations of approval will be published from time to 
time in the Customs BuLLettn. 

(e) Requirements for operations—To be approved for Customs pur- 
poses, a public gauger’s operations shall conform to the following 
requirements. 

(1) All measuring, testing, and sampling devices in use shall be 
maintained in first-class condition. Each device shall be calibrated 
before the first use, and checked at regular intervals thereafter, against 
standards whose accuracy is traceable to standards issued by the Na- 
tional Bureau of Standards. In making calibrations and checks, the 
applicable methods of the American Society for Testing and Materials 
or the American Petroleum Institute shall be used. 

(2) All measuring, testing, and sampling procedures shall be in con- 
formance with published industry standards, such as those of the 
American Petroleum Institute or the American Society for Testing 
and Materials, and shall conform to such specific procedures as may be 
required by the district director in accordance with paragraph (f) of 
this section. 

(3) Each public gauger and each other person authorized to sign 
gauging reports shall furnish Customs with a written certification 
that he has a minimum of 6 months on-the-job training and experience. 
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(4)(i) The public gauger shall investigate promptly any apparent 
irregularities, procedural difficulties, or indications of systematic bias 
called to his attention by the district director, or of which he other- 
wise may become aware, and immediately shall take corrective meas- 
ures if indicated. The public gauger shall notify the district director 
of any such matter of which he may become aware. 

(i) The district director shall notify the Commissioner of each such 
matter that he brings to the attention of the public gauger, or which 
the public gauger brings to his attention, and of the corrective meas- 
ures taken. 

(f) Procedures prescribed by district director.—The district director is 
authorized to prescribe general or specific procedures to be followed 
by each approved public gauger at each of the discharging facilities 
in the district. 

(g) Recordkeeping requirement.—Records of the public gauger of the 
type normally kept in the ordinary course of business, pertaining to 
the measurement, gauging, testing, and sampling of imported petro- 
leum and petroleum products, shall be maintained for 5 years in 
accordance with sections 162.1a and 162.1c of this chapter. 

(h) Verification requirement.— 

(1) Compliance.—To insure compliance with the provisions of this 
subpart and accuracy and uniformity in the information submitted 
by public gaugers, the district director shall verify by integrity checks, 
audits, and, if necessary, investigations, the gauging operations in his 
district. Any discrepancy between the quantity reported by the gauger 
and the quantity found by Customs shall be resolved in favor of 
Customs unless the gauger produces clear and convincing evidence 
that Customs is in error. 

(2) Sanctions.—If a public gauger’s reports are repeatedly inaccurate 
to a significant degree, the gauger may be subject to sanctions in 
accordance with sections 151.43 (d) and (i). 

(i) Suspension or revocation of Customs approval.—(1) Grounds.— 
Failure to comply with the provisions of this subpart may be grounds 
for suspension or revocation of Customs approval of a public gauger. 

(2) Notice——The district director shall give written notice of the 
proposed suspension or revocation to the public gauger. The notice 
shall be in the form of a statement setting forth specific grounds for the 
proposed action and shall become final unless the public gauger files a 
written reply in accordance with paragraph (3) of this subsection. An 
information copy of the notice shall be forwarded by the district 
director to headquarters. 

(3) Reply.—The public gauger may file a written reply with the 
district director within 10 days following receipt of the notice. An 
extension of time to reply beyond the 10-day period may be granted 
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for good cause. The reply shall be filed in duplicate and shall set forth 
the response of the public gauger, including his answers to the allega- 
tions and rebuttal evidence, if any. The district director upon request, 
may allow an oral presentation as to why approval should not be 
suspended or revoked. 

(4) Action on reply.—If the district director determines that the 
allegations set forth in the notice have not been proved, he shall notify 
the public gauger that suspension or revocation no longer is contem- 
plated, and the case shall be closed. Otherwise, the approval shall be 
suspended or revoked, in which case the district director shall notify 
the gauger that he may request review of the suspension or revocation 
by the Commissioner in accordance with paragraph (6). An informa- 
tion copy of the district director’s action shall be forwarded 
to headquarters. 

(5) Stay of suspension or revocation.—The decision of the district 
director to suspend or revoke approval shall be stayed until the time 
for the gauger to file a petition for review by headquarters has passed 
and no action has been taken on his part or, if a petition for review has 
been filed in accordance with paragraph (6), until headquarters affirms 
the decision of the district director. 

(6) Review of suspension or revocation of approval._—Petitions for 
review of suspension or revocation of a public gauger’s Customs 
approval by the district director shall be addressed to the Commis- 
sioner and filed in duplicate with the appropriate district director for 
transmission to headquarters. Petitions for review shall be filed within 
30 days from the date of suspension or revocation of approval and shall 
state the facts and circumstances relied upon by the petitioner in seek- 
ing review of the district director’s order. The petition shall be re- 
viewed by the Commissioner or his designee. Upon completion of the 
review, a written decision shall be forwarded to the district director 
for delivery to the public gauger. 

(7) Publication.—N otice of any final action by the district director 
or the Commissioner suspending or revoking approval of a public 
gauger shall be published in the Federal Register and the Customs 
BULLETIN. 

(j) Penalties. In addition to— 

(i) Any penalty otherwise provided by law which may be incurred 
for failure to comply with the provisions of this subpart, or 

(ii) Any sanction which may be imposed against a public gauger 
approved by Customs under the provisions of this subpart, a monetary 
penalty also may be assessed under section 592, Tariff Act of 1930, as 
amended (19 U.S.C. 1592), if appropriate. 

§ 151.44 Storage tanks. 
(a) Plans and gauge tables —When petroleum or petroleum products 
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subject to duty at a specific rate per gallon are imported in bulk in 
tank vessels and are to be transferred into shore storage tanks, both 
the plans of each shore tank showing all outlets and inlets and the 
gauge table for each tank showing its capacity in U.S. gallons per inch 
or fraction of an inch of height shall be certified as correct by the 
proprietor of the tank. One set of these plans and gauge tables so 
certified shall be kept on file at the plant of the oil company and shall 
be available at all times to Customs officers. Another certified set of the 
shore tank plans and gauge tables shall be filed with the district 
director for use in verifying the Customs officers’ reports. The district 
director may require such additional sets of shore tank plans, including 
subsidiary pipeline plans, and gauge tables as he may deem necessary. 
The storage tank proprietor shall maintain the plans and gauge tables 
for 3 years after discontinuing use of the storage tanks as bonded 
warehouses for the storage of imported petroleum or petroleum 
products. 

(b) Tags required on valves—The inlet and outlet valves of each 
tank shall have tags of a permanent type affixed by the proprietor or 
lessee indicating the use of the values. 

(c) Verification of gauge tables —Whenever he has reason to suspect 
their reliability, the district director may require the measurement and 
calibrations shown on the gauge tables to be verified by a Customs 
officer. If no qualified Customs officer is available, the district director 
may accept an independent certification verifying the measurements 
and calibrations. The independent verification shall be performed at 
the expense of the storage tank proprietor. 

§ 151.45 Storage tanks bonded as warehouses. 

(a) Application Tanks for the storage of imported petroleum or 
petroleum products in bulk may be bonded as warehouses of class 2 if 
to be used exclusively for the storage of petroleum or petroleum prod- 
ucts belonging or consigned to the owner or lessee of the tank. 
In addition to the documents and bonds required to be filed with the 
application to bond (see sec. 19.2 of this chapter), the certified plans 
and gauge tables required by section 151.43 shall be filed. 

(b) Removal of nonbonded petroleum.—If a bonded tank is not empty 
at the time the first importation of bonded petroleum or petroleum 
products is to be stored therein, the amount of nonbonded petroelum 
or petroleum products in the tank shall be withdrawn by the pro- 
prietor as soon as possible. The request to withdraw shall be in the 
form of a letter and no formal withdrawal need be filed. Domestic or 
duty-paid petroleum or petroleum products shall not thereafter be 
stored in the tank as long as the tank remains bonded. 

(c) Information on warehouse withdrawal.—W arehouse withdrawals 
of petroleum or petroleum products from bonded tanks shall show the 
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information specified in section 151.41, as well as the designation of 
the tank from which the merchandise is to be withdrawn. Such with- 
drawals may be made for “ U.S. gallons, more or less,’”’ but in 
no case may the estimate vary by more than 3 percent from the 
gross quantity unladen. 


§ 151.46 Allowance for excessive water and sediment. 

Allowance for excessive moisture or other impurities in imported 
petroleum or petroleum products shall be made in accordance with 
section 158.13 of this chapter for the quantity of water and sediment, 
established to be in excess of that usually found in such merchandise, 
as set forth in the following table: 


Quantity 
Merchandise: (percent) 


Crude petroleum 0.3 


Petroleum products having an API gravity at 60° of less than 22 
inches_.- ns 

22 inches to 30 inches 

More than 30 inches--_ 


§ 151.47 Entered quantities of petroleum or petroleum products 
released under entry or immediate delivery. 

(a) Optional entry of net quantity landed.—As an alternative to stating 
on the entry summary the gross quantity of petroleum or petroleum 
products released under the immediate delivery procedure in section 
142.21 of this chapter, or under the entry documentation in section 
142.3(a), the importer may file an entry summary for the net quantity 
of petroleum or petroleum products unladen. The net quantity shall be 
determined in accordance with section 158.13 of this chapter, with an 
allowance made for sediment and excessive water present, as prescribed 
in the table found in section 151.46, and reported in a laboratory test 
made by an independent commercial laboratory which has been 
approved by the Commissioner. The commercial laboratory report 
shall be filed with the entry summary. 

(b) Approval of independent commercial laboratories.—Applications 
of independent commercial laboratories for approval of the use of 
their tests in determining the net landed quantity of petroleum or 
petroleum products shall be sent to the Commissioner of Customs, 
Washington, D.C. 20229. For the purposes of this section, the approval 
of a public gauger by the Commissioner in accordance with section 
151.43 shall constitute approval of the commercial laboratories 
operated by the public gauger as a part of the services rendered by 
him for his customers. 

(c) Use of Customs laboratory tests for liquidation.—Where there is a 
difference between the quantity reported by the Customs laboratory 
and the quantity reported by the approved independent commercial 
laboratory, the results of the Customs laboratory test shall be used in 
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the liquidation of the entry and in determining the quantity chargeable 
against the importer’s oil import license, unless the difference is 
within the limits set forth in paragraph (d) of this section. 

(d) Use of commercial laboratory tests for liquidation.—The quantity 
reported by the approved independent commercial laboratory shall be 
used in the liquidation of the entry and in determining the quantity 
chargeable against the importer’s oil import license if the difference 
between the commercial laboratory test and the Customs laboratory 
test do not exceed the differences set forth in the following table 
(adapted from ASTM designation D 1796, fig. 3): 


3 Mazimum percentage 
Percentage of water and sediment found by Customs laboratory: difference allowable 


URN CIE  O CNON aeSeaal car ec e 0.1 
OGRE ee eh ke 0. 2 
More than 1.50 


(Sec. 507, 46 Stat. 732 (19 U.S.C. 1507) (R.S. 251, as amended, sec. 
624, 46 Stat. 759, 77A Stat. 14 (19 U.S.C. 66, 1202 (general headnotes 
11, 12), 1624)) 


PART 159—LIQUIDATION OF DUTIES 


Section 159.21(a) is amended by changing the spelling of the word 
“cage” to “gauge” in the first sentence. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 
[Published in the Federal Register April 30, 1980 (45 F.R. 36376)] 


(T.D. 80-143) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Republic 
of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore dollar, 
Thailand baht (tical) and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372 (c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruzeiro: 
May 5-9, 1980 $0. 0204 
People’s Republic of China yuan: 
May 5, 1980 $0. 660458 
May 6-7, 1980 
May 8-9, 1980 


320-979 0 - 80 - 3 
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Hong Kong dollar: 
May 5, 1980 $0. 203046 
May 6, 1980 . 204918 
May 7, 1980 . 205086 
May 8, 1980 . 204332 
May 9, 1980 . 203542 
Tran rial: 
May 5-9, 1980 Not avail- 
able 
Philippines peso: 
May 5-9, 1980 $0. 1345 
Singapore dollar: 
May 5, 1980 $0. 459770 
May 6, 1980 . 462000 
May 7, 1980 . 463607 
May 8, 1980 . 461574 
May 9, 1980 . 460511 
Thailand baht (tical): 
May 5-9, 1980 $0. 0490 
Venezuela bolivar: 
May 5-9, 1980 $0. 2329 
(LIQ-3-TRODE) 
Dated: May 21, 1980. 
G. Scotr SHREVE 
(For Chester R. Krayton, Director, 
Duty Assessment Division). 


(T.D. 80-144) 


Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury 
by the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in T.D. 80-103 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 
currency into currency of the United States, conversion shall be at the 
following rates: 
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Austria schilling: 
May 5, 1980 . 077399 
May 6, 1980 . 076982 
May 7, 1980 . 078493 
May 8, 1980 . 078125 
May 9, 1980 . 077580 
Belgium franc: 
May 5, . 034734 
May 6, . 034686 
May 7, . 034855 
May 8, . 034554 
May 9, . 034282 
Denmark krone: 
May 5, 1980 . 177541 
May 6, . 177683 
May 7, . 178317 
May 8, . 177462 
May 9, . 176211 
Finland markka: 
May 5, 1980 . 268565 
May 6, 1980 . 270416 
May 7, 1980 . 270929 
May 8, 1980 . 270307 
May 9, 1980 . 268926 
France franc: 
May 5, . 237812 
May 6, . 238550 
May 7, . 238834 
May 8, . 237982 
May 9, 1980 . 236128 
Germany deutsche mark: 
May 5, 1980_-_-_-_--_-- Seed ante ae Sek ewe ae ee $0. 556793 
May 6, . 557724 
May 7, . 560067 
May 8, . 557631 
May 9, . 551876 
India rupee: 
May 5-9, 1980 . 1266 
Ireland pound: 
May 5, 1980 0575 
May 6, . 0642 
May 7, . 0750 
May 8, . 0735 
May 9, . 0550 
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Italy lira: 

May 5, 

May 6, 

May 7, 

May 8, 

May 9, 
Japan yen: 

May 5, 

May 6, 

May 7, 1980 

May 8, 1960.2. 2.02 c2ces2s22...--088! e 

ag OFA. oo os ccc ties tren nn al 
Malaysia dollar: 

May 7, 1980 

May 8, 1980 

May 9, 1980 
Netherlands guilder: 

May 5, 1980 

May 6, 1980 

May 7, 1980-_--- 

May 8, 1980 

May 9, 1980 
Norway krone: 

May 5, 

May 6 

May 7, 

May 8, 

May 9, 
Portugal escudo: 

May 7, 1980 

May 8, 1980 
Sweden krona: 

May 5, 1980 

May 6, 1980 

May 7, 1980 

May 8, 1980 

May 9, 1980 
Switzerland franc: 

May 5, 

May 6, 

May 7, 

May 8, 

May 9, 1980 


. 001180 
. 001184 
. 001188 
. 001182 
. 001174 


. 004216 
. 004314 
. 004313 
. 004281 
. 004314 


. 454959 
. 453926 
. 453206 


. 502892 
. 504541 
. 506329 
. 504796 
. 500626 


. 202840 
. 203252 
. 203625 
. 202963 
. 202265 


. 020387 
. 020284 


. 236686 
. 237530 
. 237192 
. 236686 
. 235710 


. 601504 
. 604230 
. 606061 
. 601685 
. 594530 
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United Kingdom pound: 
May 5, 
May 6, 
May 7, 
May 8, 
May 9, 1980 
(LIQ-3-TRODE) 
Dated: May 21, 1980. 
G. Scotr SHREVE 
(For Chester R. Krayton, Director, 
Duty Assessment Division). 


(T.D. 80-145) 


Instruments of International Traffic 


Certain steel slings used for the transportation of steel products designated as 
instruments of international traffic 


It has been established to the satisfaction of the U.S. Customs 
Service that steel slings composed of steel cables 10 to 15 feet long 
with a swedged eye on each end and having permanent identifying 
markings, and which are designed to hold steel products during their 
transportation, are substantial, are suitable for and capable of repeated 


use, and are used in significant numbers in international traffic. 

Under the authority of section 10.41a(a)(1), Customs Regulations, 
I hereby designate the above-described steel slings as “instruments of 
international traffic” within the meaning of section 322(a), Tariff Act 
of 1930, as amended (19 U.S.C. 1322(a)), while they are used to hold 
steel products together from the time of manufacture until the products 
reach their point of unlading or ultimate destination in the United 
States, provided the slings are distinguished readily from similar slings 
not so used by permanently affixed plates or tags with appropriate 
markings. These slings may be released under the procedures set forth 
in section 10.41a, Customs Regulations. 

C.S.D. 79-235 states that the same steel slings are not classifiable 
as instruments of international traffic if used solely to lade and unlade 
steel pipes. That decision is distinguishable because the steel slings to 
which this decision applies are to be used to hold steel products during 
the transportation of the products in international traffic. (104257) 

(BOR-7-07) 

Dated: May 20, 1980. 

AtFrEeD G. SCHALLE, 
Director, 
Carriers, Drawback and Bonds Division. 


[Published in the Federal Register June 2, 1980 (45 FR 37323)] 
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(T.D. 80-146) 


Watches and Watch Movements 


Tariff treatment under general headnote 3(a), Tariff Schedules of the United 
States: Change of practice 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Change of practice. 


SUMMARY: This document gives notice that the Customs Service 
has reviewed the current practice of according duty-free treatment 
to watches and watch movements pursuant to general headnote 
3(a), Tariff Schedules of the United States (TSUS). The Customs 
Service had ruled that certain watches and watch movements as- 
sembled in the insular possessions from foreign watch subassemblies 
and parts satisfy the general headnote 3(a), TSUS, requirement 
of having been manufactured or produced in the insular possessions. 
Watches and watch movements which do not qualify for tariff treat- 
ment under general headnote 3(a), TSUS, are dutiable pursuant 
to subpart E, part 2, schedule 7, TSUS. 

The Customs Service also had ruled that watch movements which 
are cased in the possessions are not considered as single entities, but 
rather are constructively separated for the purpose of determining 
whether the movement and the watch case have each been subjected 
to a level of processing in the insular possessions which would bring 
the duty-free provision of general headnote 3(a) into operation. 

The longstanding practice of the Customs Service is changed in this 
area in that certain objective measures are established, where none 
previously existed, by which it can be determined whether a watch or 
watch movement has become a production or manufacture of the 
insular possessions. Further, the practice of considering the movement 
and case separately is changed and watches will be regarded in a 
unitary fashion, thus making it possible for a cased watch movement 
to be entered as an entirety. 


DATES: This change of practice will be effective with respect to 
merchandise entering the Customs Territory of the United States on 
or after the 90th day following publication of this notice in the Federal 
Register, except that it is effective on publication with respect to the 
change of practice regarding the casing of watch movements. 


FOR FURTHER INFORMATION CONTACT: Larry L. Burton, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-5727. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Under a uniform and established practice, the Customs Service 
accords duty-free treatment to importations of certain watches and 


watch movements from the insular possessions, pursuant to general 
headnote 3(a), TSUS. 


GENERAL HEADNOTE 3(A), TSUS 


Under general headnote 3(a), TSUS, watches and watch move- 
ments imported from an insular possession may enter the Customs 
territory of the United States free of duty if they: 

(1) Are manufactured or produced in the possession. 

(2) Do not contain foreign materials which represent more 
than 70 percent of their total value; and 

(3) Come directly to the Customs territory of the United 
States from the possession. 

In order to satisfy the manufactured or produced requirements of 
general headnote 3(a), TSUS, a new and different article of commerce 
must result from the operations performed in the insular possession. 

The insular possessions include the Virgin Islands, American Samoa, 
and Guam. The Customs territory of the United States includes the 
50 States, the District of Columbia, and Puerto Rico. 

General headnote 3(a), TSUS, embodies a legislative intent to 
promote the growth of the economies of the insular possessions by 
stimulating the development of light industry, such as watch as- 
sembly. (S. Rept. No. 94-273, 94th Cong., Ist sess. (1975), reprinted 
in 1975 United States Code Cong. Ad. News at 884, et seq.) 

Because of concern that the legislative intent was not being given 
full effect, a notice was published in the December 11, 1978, Federal 
Register (43 F.R. 57921) stating that the Customs Service was con- 
sidering a change in the practice of affording duty-free entry to watches 
and watch movements imported from the insular possessions. Of par- 
ticular concern were so-called ‘low labor’ watches and watch move- 
ments which were subjected to minimal assembly processes in the 
possessions. The threshold question was whether a product or manu- 
facture of the possessions resulted from the limited assembly operations. 

Comments were received and considered and on September 17, 1979, 
a proposed change of practice was published in the Federal Register 
(44 F.R. 53759), wherein the comments were summarized and a frame- 
work for watch assembly requirements was presented. The purpose of 
the outlined formula presented was to provide the basis for establish- 
ment of objective measures, by which the sufficiency of assembly 
operations could be gauged in light of the congressional intent behind 
general headnote 3(a), TSUS. 
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DISCUSSION OF COMMENTS 


The Customs Service has received 15 submissions commenting upon 
the September 17, 1979, Federal Register notice. The commenters 
generally support any effort on the part of Customs to further the 
legislative intent. Some commenters give wholehearted endorsement 
to the program as it appeared in the Federal Register notice. The 
majority, however, indicate that if the Customs Service instituted a 
change, the requirements would have to be much more detailed and 
extensively explained than the rather attenuated outline which was 
published for comment. Nine of the commenters state full support for 
any move to treat a cased movement as a single entity for tariff 
purposes. The remaining commenters do not address the cased move- 
ment issue. Finally, several of them urge watch assembly alternatives 
in the form of substitute operations which would require the same or 
even an increased degree of labor input in the possessions as contem- 
plated in the formula outlined in the September 17, 1979, publication, 
but which would lend a certain flexibility to the requirements. This 
would be especially helpful to assemblers in the possessions who 
receive component parts in configurations which may not conform to 
the Customs guidelines. By using the guidelines, it will be determined 
whether a particular watch or watch movement is a manufacture or 
production of the possessions. 

In responding to the comments, we wish to make it clear that the 
need for detailed requirements is recognized, and we believe that the 
guidelines which follow will adequately address the need perceived by 
the commenters. On the matter of substitute assembly operations, we 
too believe that the inclusion of such a provision would help create a 
more flexible program, especially for assemblers whose suppliers pro- 
vide them with component parts in configurations which do not con- 
form to the guidelines set forth. We recognize that parts suppliers 
provide components to assemblers in a multitude of configurations. 
We believe that providing for assembly alternatives will make it less 
burdensome for parties to conform to the new standards without major 
changes in shipment practices. 


CHANGE OF PRACTICE 


The Customs Service will be guided by the following objective 
measures in determining whether a watch movement assembled in the 
insular possessions has been subjected to a sufficient process of 
manufacture. 

A. For conventional balance wheel and hairspring watch movements, 
of the following four major assembly operations, no fewer than two 
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must be performed in the insular possessions as set forth below, with 
the exception that alternative assembly operations may be permitted 
as indicated: 
1. Assembly of escapement from: 
a. Balance assembly consisting of : 
(1) Balance subassembly (fully preassembled is 
acceptable). 
(2) Balance cock screws. 
b. Escapement subassembly consisting of : 
(1) Pallet. 
(2) Pallet cock. 
(3) Pallet cock screws. 
2. Assembly of gear train from: 
(1) Third wheel. 
(2) Fourth wheel. 
(3) Center wheel. 
(4) Train wheel bridge. 
(5) Escape wheel. 
(6) Bridge screws. 
3. Assembly of winding and setting mechanism from: 
(1) Winding stem. 
(2) Winding pinion. 
(3) Setting lever. 
(4) Clutch lever (yoke). 
(5) Setting lever spring. 
(6) Clutch wheel. 
(7) Setting wheel. 
(8) Setting lever screw. 
(9) Minute wheel or minute pinion. 
4. Assembly of barrel mechanism from: 
a. Barrel subassembly consisting of: 
(1) Barrel. 
(2) Barrel arbor. 
(3) Mainspring. 
(4) Barrel cover. 
b. Barrel bridge subassembly consisting of: 
(1) Barrel bridge. 
(2) Crown wheel. 
(3) Crown wheel ring. 
(4) Crown wheel screw. 
(5) Click. 
(6) Click spring. 
(7) Ratchet wheel. 
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(8) Ratchet wheel screw. 
(9) Barrel bridge screw(s). 
c. Joining barrel and barrel bridge subassemblies. 


Alternative assembly operations 


As an alternative to completion of two of the four major operations 
listed above, an assembler may choose to complete one such operation, 
and in addition complete a minumum of two of the following opera- 
tions as a substitute for one major operation; provided, however, 
that no manufacturing process shall be deemed sufficient if, in the 
judgment of the appropriate Customs officer, it does not involve 
processing in the insular possessions at a level at least equal to that 
entailed in the completion of two of the four major assembly opera- 
tions listed above. The alternative operations are: 

1. Dialing and handing completed from: 

(1) Dial. 
(2) Minute hand. 
(3) Hour hand. 
(4) Hour wheel. 
(5) Hour wheel washer. 
(6) Dial screws. 
2. Automatic mechanism assembly completed from: 
(a) Automatic mechanism subassembly consisting of: 
(1) Framework. 
(2) Framework screw. 
(3) Stop click. 
(4) Stop click screw. 
(5) Reduction gear. 
(6) Transmission wheel. 
(7) Pinion. 
(8) Bridge. 
(9) Bridge screw. 
(b) Combining subassembly ‘‘a” with: 
(1) Oscillating weight. 
(2) Gib. 
(3) Gib screw. 
3. Day/Date Calendar Assembly completed from: 
a. Calendar plate subassembly consisting of : 
(1) Date jumper. 
(2) Date jumper spring. 
(3) Date dial guard. 
(4) Date dial guard screws. 
(5) Day jumper. 
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(6) Day jumper screw. 
(7) Day jumper spring. 
(8) Date dial. 
b. Combining subassembly ‘‘a”’ with: 
(1) Day/date driving wheel. 
(2) Day star with disc. 
(3) Calendar plate screws. 

4. Possibly casing (see below). 

B. For electronic quartz watch movements (analog) of the following 
major assembly operations, no fewer than two must be performed in 
the insular possessions as set forth below, with the exception that 
alternative assembly operations may be permitted as indicated. 

Further, if assembly of the power source is performed as one of the 
major assembly operations, one alternative assembly operation must 
be performed in addition to the two major assembly steps undertaken. 
Alternative operations are designated after the following description 
of the four major assembly operations. 

1. Assembly of coil support and circuit from: 

(1) Cireuit (fully preassembled is acceptable). 
(2) Coil support screws. 
2. Assembly of train from: 
(1) Center tube. 
(2) Rotor. 
(3) Train wheels. 
(4) Train wheel bridge seats. 
(5) Stop lever. 
(6) Train wheel bridge. 
(7) Train bridge screws. 

3. Assembly of function control, dial-side train assembly, and setting 

mechanism from: 
(1) Minute wheel. 
(2) Hour wheel. 
(3) Setting wheel. 
(4) Minute train cover. 
(4) Minute train cover. 
(5) Minute train cover screws. 
(6) Yoke setting lever. 
(7) Yoke spring. 
(8) Setting level jumper. 
(9) Setting lever screws. 

4. Assembly of power source from: 

(1) Battery. 
(2) Bridle. 
(3) Bridle screw(s). 
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Alternative assembly operations 


As an alternative to completion of two of the four major operations 
listed above for analog quartz watch movements, an assembler may 
choose to complete only one such operation and, in addition thereto, 
complete two of the operations which follow as a substitute for one 
major operation. Provided, however, that no manufacturing process 
shall be deemed sufficient if, in the judgment of the appropriate 
Customs officer, it does not involve processing in the insular posses- 
sions at a level at least equal to that entailed in the completion of two 
of the four major assembly operations listed above. However, assembly 
of the power source will not be permitted to constitute the sole major 
assembly operation employed. The alternative assembly operations 
are: 


(1) Dialing and handing (completed as for conventional watch 
movements). 


(2) Day/Date calendar assembly (completed as for conventional 
watch movements). 


(3) Possibly casing (see below). 


Casing of watch movements (conventional and analog) 


The Customs Service will regard cased watch movements (watches) 
from the insular possessions as single entities for tariff purposes. The 
watch, viewed in a unitary fashion, must meet the general headnote 3(a), 


TSUS, criteria for duty-free entry as detailed earlier in this document. 
Watch movements which meet the assembly criteria set forth above 
may be placed in watch cases which arrive in the insular possessions in 
any degree of preassembly, or if the watch case is assembled in the 
insular possessions from at least seven discrete components, the case 
assembly process will be regarded as an additional alternative assembly 
step which may be freely substituted for major assembly operations, 
subject only to the same limitations which apply to the other alterna- 
tive steps. 


DRAFTING INFORMATION 


The principal author of this notice was Larry L. Burton, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other Federal agencies as well as other offices of the U.S. Customs 
Service participated in developing this notice both on matters of 
substance and style. 

R. E. CuHaseEn, 


Commissioner of Customs. 
Approved: May 8, 1980. 


Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register June 2, 1980 (45 FR 37324)] 
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ERRATUM 


In Customs BuLuLetiIn volume 14 No. 20, dated May 14, 
1980, the rehearing notice on page 41 should preceed the 
International Trade Commissions notice on page 38. 
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Sanyo Exectric Inc., PLAINTIFF, v. UNITED STATES, DEFENDANT 
Power Failure Lights 
Court No. 75-9-02446 


Merchandise invoiced as power failure lights, classified as flash- 
lights under item 683.70 of the Tariff Schedules of the United 
States, and assessed with duty at the rate of 35 per centum ad 
valorem, held properly classifiable under item 688.40, as modified, 
as electrical articles, not specially provided for, with duty of 5.5 per 
centum ad valorem. 
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JuUDICIALLY DETERMINED MEANING OF “FLASHLIGHT” 

The term “flashlight” has been judicially determined to be a 
small, battery-operated, portable electric light. Air-Sea Forwarders, 
Inc. v. United States, 76 Cust. Ct. 268, C.D. 4665 (1976); Biddle 
Purchasing Co. v. United States, 48 Cust. Ct. 251, 257, C.D. 2345 
(1962), afd, 50 CCPA 71, C.A.D. 823 (1963) 

MuttiFuncTion ARTICLES—CLASSIFICATION 

It is well settled that a combination or multifunction article is not 
classifiable for tariff purposes under a specific statutory provision 
which describes only one of its features or functions as the importa- 
tion is “more than” the article described. See Robert Bosch Corp. 
et al. v. United States, 63 Cust. Ct. 96, 103-104, C.D. 3881 (1969); 
Dollar Trading Corp. v. United States, 468 F. 2d 631, 60 CCPA 10, 
C.A.D. 1074 (1972); United States v. Acec Electric Corporation, 474 
F. 2d 1009, 60 CCPA 113, C.A.D. 1091 (1973) ; Fedtro, Inc. v. United 
States, 449 F. 2d 1395, 59 CCPA 16, C.A.D. 1028 (1971). Although 
the power failure light has multifunctions, viz., to alert that there 
has been a power failure, as a stationary light source after a power 
failure, and as a portable light source, the power failure warning is 
its primary function. Consequently, it is more than a “‘flashlight’’ 
within the purview of TSUS item 683.70. 

[Judgment for plaintiff.] 


(Decided May 12, 1980) 
Sharretts, Paley, Carter & Blauvelt, P. C. (Peter Jay Baskin at the trial; Gail T. 
Cumins with him on the brief) for the plaintiff. 
Alice Daniel, Assistant ‘Attorney General; Joseph I. Liebman, Attorney in 


Charge, Field Office for Customs Litigation (Edmund F. Schmidt at the trial; 
Susan Handler-Menahem on the brief), for the defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of imported mer- 
chandise described on the invoices as ‘‘Power Failure Lights.” The 
power failure lights were classified by the customs officials as flash- 
lights under item 683.70 of the Tariff Schedules of the United States 
(TSUS). Consequently, they were assessed with duty at the rate of 
35 per centum ad valorem. 

Plaintiff protests that classification and, hence, the rate of duty 
assessed. It contends that the imported power failure light is not within 
the common meaning of the term “‘flashlight,”’ and that, for customs 
classification purposes, it is more than a flashlight. Accordingly, 
plaintiff maintains that the merchandise is properly classifiable 
under the tariff item for ‘‘(e)lectrical articles * * * not specially 
provided for,” item 688.40, TSUS, as modified by T.D. 68-9, with a 
rate of duty of only 5.5 per centum ad valorem. 

Originally, plaintiff claimed alternative classifications as follows: 

(a) “{VJisual signaling apparatus * * * electrical,’ under 


item 685.70, as modified by T.D. 68-9, at the rate of 4 per centum 
ad valorem; 
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(b) ‘Portable electric lamps with self-contained electrical 
source * * * Other,” under item 683.80 at the rate of 13.75 
per centum ad valorem; or 


(c) “Illuminating articles * * * of base metal * * * Other,” 
under item 653.39 at the rate of 19 per centum ad valorem. 


Plaintiff, however, does not press for classification under these 
alternative claims. 

Plaintiff maintains that the evidence clearly establishes that the 
power failure light has at least the following three functions: First, 
as a visual warning signal device; second, as a fixturelike illuminating 
device, i.e., as a stationary light source; and third, as a flashlight. 

Plaintiff submits that unless this court determines that ‘‘a]l but one 
of the above functions were incidental functions,’ the power failure 
light is not classifiable under (a), (b), or (c) above since they ‘are 
not sufficiently diverse to encompass the imported article.’’ Hence, 
plaintiff contends that TSUS item 688.40 is the only tariff provision 
which fully describes the power failure light with its multiple func- 
tions. 

The following are the pertinent provisions of the tariff schedules: 
Classified under: 

“Portable electric lamps with self-con- 
tained electrical source, and parts 
thereof: 
683.70 Flashlights and parts thereof 35% ad val.” 
Claimed under: 
“688.40 Electrical articles, and electrical parts of 
articles, not specially provided for__ 5.5% ad val.” 

It is conceded that the importations are portable; are illuminating 
articles not in chief value of brass; are electric; contain an electric 
light and self-contained electric source; and are not designed to be 
operated by propane or any other gas, or by compressed air, kerosene, 
or gasoline. 

It is also conceded that when operating on direct current, the 
importations are used as small, battery-operated, portable electric 
lights for the purpose of illumination, and to provide a warning of 
alternating current failure, which defendant considers a subsidiary 
use. The direct current is supplied by a self-contained rechargeable 
battery. The defendant concedes that the pilot light may have a 
fugitive use to indicate that the self-contained batteries are being 
recharged, and that the alternating current is flowing. It also admits 
that in the event of alternating current power failure, the imported 
articles may be activated by the direct current supplied by the self- 
contained rechargeable battery. 


It is agreed that the imported articles contain a relay and other 
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necessary components which permit their operation on both alterna- 
ting and direct current, and that the pilot light operates only on an 
external alternating current. 

In essence, plaintiff maintains that the power failure light cannot 
be classified as a flashlight under TSUS item 683.70 because it in- 
corporates or contains nonsubordinate or coequal features or func- 
tions, in addition to those which bring an article within the common 
meaning of the term “flashlight.” 

Defendant, on the other hand, contends that the merchandise 
has been properly classified as a flashlight, which it states has been 
judicially determined to be ‘a small, battery-operated, portable 
electric light.’ In support, it cites Biddle Purchasing Co. v. United 
States, 48 Cust. Ct. 251, 257, C.D. 2345 (1962), aff'd, 50 CCPA 71, 
C.A.D. 823 (1963), and Air-Sea Forwarders, Inc. v. United States, 
76 Cust. Ct. 268, C.D. 4665 (1976). The defendant submits that any 
additional features possessed by the power failure light are subsid- 
lary, subordinate, and incidental to its functioning as a flashlight. 

Essentially, the question presented is whether the merchandise is 
a flashlight within the eo nomine provision for flashlights, as classified 
by the Customs officials, or whether it is something more than a flash- 
light, as claimed by plaintiff. It is the determination of the court that 
the plaintiff has overcome the presumption of correctness which 
attaches to the classification of the Customs officials 28 U.S.C. 2635 
(a). Plaintiff has succeeded in establishing that the imported power 
failure lights were. incorrectly classified as flashlights, and should be 
properly classified as ‘‘(e)lectrical articles * * * not specially provided 
for.” 

At trial, plaintiff called Mr. Hitoshi Kubo, manager of the appliance 
department, Lighting Products Manufacturing Division of Sanyo 
Electric Co., Ltd., Hyogo, Japan, the designer of the power failure 
light. It also called Mr. Morton M. Tillman, vice president of sales for 
Sanyo Electric Inc., located in Moonachie, N.J. Defendant’s witness 
was Mr. Thomas H. Nicholl, president and owner of Nicholl Brothers, 
Inc., a domestic manufacturer of battery-powered portable lights. 

Numerous exhibits, 13 for plaintiff and 15 for defendant, were 
received in evidence, including representative samples of the imported 
merchandise. Among the exhibits examined by the court were several 
power failure lights, a variety of flashlights, an emergency exit light, 
and a demonstrator. 

The importations consist of two Sanyo power failure lights, both of 
which were designed by Mr. Kubo. He said that except for packaging, 
they were identical. A small brochure in the box in which the merchan- 
dise was sold gives instructions as to its use. The following illustra- 
tions of the imported power failure lights are contained in the brochure: 
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Reflecting lens 


= 


mene: 


Fig 1 


Note: Make sure that the switch is on CHG position. 3. Make sure that the reflecting lens and its 


cover are properly replaced with the pro- 
truding grip on the bottom. 


According to the brochure instructions, the built-in plug is inserted 
into a wall socket (fig. 1). By putting the switch in the upper (on) 
position, the batteries are charged. A small] pilot night light is lit 
while charging. Should there be a blackout, and the house current 
goes off, a relay will automatically switch on the power failure light. 

Although the brochure states that ‘(t)o use as a portable flashlight, 
unplug the unit and switch on-off with the slide switch,’”’ Mr. Tillman, 
vice president of sales for Sanyo Electric Inc., explained that the 
statement was not consistent with his marketing approach. To re- 
charge the batteries, the charging plug is pulled out from the rear of 
the unit and is plugged into an electric outlet (fig. 1). 

An examination of the exhibits shows they are lightweight and can 
be held in the palm of the hand. Their dimensions are approximately 
344 inches high, 2}4 inches wide and 1) inches deep. The back and 
sides appear to be of plastic. Sanyo’s frontal identification reads 
‘“‘Power Failure Lite.’ The descriptive wording on the back indicates 
the units are rechargeable. They have a plug in the back and a side 
switch designated “ON CHG OFF.” 

The picture of the model and advertising copy state that the ‘Power 
Failure Lite” is a night light, a power failure light and a conventional 
flashlight for use ‘during emergencies, anytime-anywhere.”’ 

Mr. Kubo described the importations as power failure lights which 
he had designed and developed. The witness characterized the use 
of Sanyo’s power failure light as follows: (1) To notify or warn that 
there has been a power failure; (2) as a stationary light source after 
a power failure; and (3) to carry around after a power failure. Mr. 
Kubo stressed that the principal, primary intended purpose of these 
lights is notification of a power failure. 

The witness testified that he had also designed Sanyo’s rechargeable 
flashlights. They are used where there is no outlet, and for the purpose 
of lighting up something in the distance. The features of a power 
failure light could not be built into the rechargeable flashlight as 
shaped. There is also a difference in charging time. The power failure 
light, when fully charged, operates for 50 minutes, and takes over 32 
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hours to recharge fully. The flashlights, on the other hand, emit light 
for 80 minutes and take 16 hours to recharge. 

Mr. Tillman, vice president of sales for Sanyo, described the total 
concept of plaintiff’s power failure light to be an emergency device 
in the event of power failure. He stated that his company presents this 
device as a power failure light, and as a safety device. The witnesss 
explained that when there is a power failure, the Sanyo light comes 
on automatically. Since it is sold for use in a living room, reception 
room, a doctor’s or dentist’s office, it is designed to fit unobtrusively 
into a wall socket, and must be as flush as possible against the wall. 

Mr. Tillman differentiated between his company’s power failure 
light and its rechargeable flashlight. The type of light emitted by the 
power failure light has a wide radius. The flashlight has a concentrated 
beam of light. The witness said that if there were a power failure during 
daylight, the power failure light would still function, even though 
illumination might not be needed. He described a power failure alarm 
made in Japan for the Oreck Corp. as the same in principle but a 
more sophisticated device audio in nature. The various Sanyo power 
failure lights, however, are strictly visual devices. Mr. Tillman 
testified that the primary function of both is to give warning of a 
power failure and/or interruption. He stated that, among other differ- 
ences as to convenience and cost, the power failure lights are too 
bulky to use as substitutes for flashlights. 

Defendant’s witness, Mr. Nicholl, is president and owner of Nicholl 
Brothers, a domestic firm primarily engaged in the manufacture of 
battery-operated portable lights. The witness, an engineer, testified 
that he created most of the products that his company manufactures, 
and was generally familiar with flashlights that are marketed in this 
country. 

Mr. Nicholl agreed with the Webster’s Dictionary definition of a 
flashlight as “‘a small portable electric light with a self-contained 
electrical source.’’ He described the importation as a flashlight. The 
witness agreed that it was a portable electric powered light. He did 
not consider either charging or operation time to be determinative 
as to whether a small portable electric light is a flashlight. 

Mr. Nicholl described three of defendant’s exhibits as flashlights of 
different shapes, one of which was intended to be mounted on a wall 
or in a car. He described his company’s Dark Blazer PF2 power failure 
light, which was not as yet available on the market, as a portable re- 
chargeable flashlight which would be marketed as a regular flashlight. 
The exhibit itself, however, bears the designation “Night Light.” 
The witness testified that the Genera] Electric Security Light, a power 
failure light, was similar to the Dark Blazer PF2. His testimony in 
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effect indicated that all flashlights are not night lights, and that a 
light can be both a flashlight and a power failure light. 

As correctly stated by the defendant, the term “flashlight” has been 
judicially determined to be ‘a small, battery-operated, portable 
electric light.” This court recently reaffirmed that definition in Air-Sea 
Forwarders, Inc. v. United States, 76 Cust. Ct. 268, C.D. 4665 (1976), 
wherein a plastic battery and switch case, and a metal cap with 
gooseneck extension and lamp socket, were classified under TSUS 
item 683.70 as flashlights. Plaintiff claimed proper classification under 
TSUS item 683.80 as other portable electric Jamps. The evidence 
established that, after importation, the articles were assembled, 
equipped with a lens-end type bulb, and sold to purchasers who 
supplied ‘“‘C’’ type batteries, and used them as inspection Jights in 
small, inaccessible areas, Judge Richardson, in holding that the im- 
portations were within the broad, nonuse-oriented common meaning 
of “flashlight,” stated: 


The imported article is a flashlight within the meaning of 
item 683.70, in the opinion of the court. Webster’s Third New 
International Dictionary (1961), contemporaneous with the 
promulgation of the TSUS, defines the term flashlight as ‘“a 
small battery-operated portable electric light.” This definition, 
cited approvingly by this court in Biddle Purchasing Co. v. 
United States, 48 Cust. Ct. 251, 257, C.D. 2345 (1962), aff'd, 
50 CCPA 71, C.A.D. 823 (1963), is expressive of the common 
meaning of the term flashlight. And it 1s to be noted that this 
definition is broad based, and is not circumscribed by usage or 
any physical devices as would influence usage. Hence, as the 
evidence in this record demonstrates, a wide ‘variety of articles 
are bought, sold, and known as flashlights. 

With 1 respect to the article in issue, there can be no doubt but 
that it fits comfortably within the ambit of the definition. It is 
small, battery-operated, and portable, and is, a fortiori, an 
electric light. The fact that the imported article is also known 
specifically as an inspection light does not change its character 
as a flashlight. This description only serves to emphasize its 
adaptation to a specific use, as is the case with other types of 
flashlights. It is, nevertheless, a species of flashlight. And the 
instant record makes abundantly clear the fact that within the 
trade and commerce of the United States the imported article 
and other articles of this class and kind are marketed as, and 
considered to be, inspection flashlights. (76 Cust. Ct. at 271-272.) 


The defendant urges the application of the well settled principle of 
customs law that an eo nomine designation of an article includes all 
forms of the article, and asserts that the power failure light is merely 
an improvement of the basic flashlight. T. M. Duche & Sons, Inc., et 
al. v. United States, 44 CCPA 60, C.A.D. 638 (1957); Crosse & Black- 
well Co. v. United States, 36 CCPA 33, C.A.D. 393 (1948); Nootka 
Packing Co. et al. v. United States, 22 CCPA 464, T.D. 47464 (1935). 
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After a careful examination of the imported power failure lights, all 
of the other exhibits, and the testimony of the witnesses, the court has 
concluded that the power failure lights are not embraced by the 
tariff designation ‘flashlight.’”” The imported power failure light is 
neither a flashlight within the common meaning of the term, nor an 
improvement on a flashlight. It is a new article of commerce known 
as a power failure light. 

In the Air-Sea Forwarders, Inc. case, the inspection light in the 
language of the court was ‘‘a species of flashlight.” Indeed, in the trade 
and commerce of the United States, the articles were marketed and 
“considered to be, inspection flashlights.’’ It is particularly note- 
worthy that although adapted to a specific use, the inspection flashlight 
performed but a single function. In the present case, however, the 
exhibits and the record leave no doubt that the power failure light has 
multiple functions. It is used to alert or warn that there has been a 
power failure, as a stationary light source after a power failure, and 
as a portable light source. Unlike the inspection light of the Air-Sea 
Forwarders, Inc. case, the power failure light at bar cannot be said to 
be a species of flashlight that ‘fits comfortably within the ambit of 
the definition.” 

Mr. Kubo distinguished the aims or purposes of the power failure 
light and those of a flashlight. He testified that in designing the power 
failure light, he had in mind its use primarily to alert that there had 
been a power failure. If a power failure occurred at night, the light 
can be carried for purposes of illumination. Mr. Kubo indicated, 
however, that it is better to keep the light in the outlet, even after a 
power failure, since the surrounding area would be lit up making it 
easier for people to move about. He added that, unlike the power 
failure light, the aim of a flashlight is to light up something in the 
distance, so that the light is focused as much as possible. 

Plaintiff contends it has established that the power failure light with 
its multiple functions is properly classifiable under TSUS item 688.40 
which embraces “‘(e)lectrical articles * * * not specially provided for.” 
On the record before the court, it is clear that the power failure light is 
a multifunction article whose power failure warning feature cannot be 
considered subsidiary, subordinate or incidental to any function as a 
flashlight. It is well settled that, for tariff purposes, a combination or 
multifunction article is not classifiable under a specific statutory pro- 
vision which describes only one of those features or functions since it is 
more than the article described. Consequently, the power failure light 
is more than a flashlight, as classified by the customs officials. 

In Robert Bosch Corp. et al. v. United States, 63 Cust. Ct. 96, 103- 
104, C.D. 3881 (1969), this court described the ‘more than’’ principle 
of customs law as follows: 
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The principle is well settled that where an article is in character 
or function something other than as described by a specific 
statutory provision—either more limited or more diversified— 
and the difference is significant, it cannot find classification within 
such provision. It is said to be more than the article described in 
the statute. Cragston Corporation v. United States, 51 CCPA 27, 
C.A.D. 832 (1963); United States v. The A. W. Fenton Company, 
Inc., 49 CCPA 45, C.A.D. 794 (1962); Garrard Sales Corp. v. 
United States, supra [35 CCPA 39, C.A.D. 369 (1947)]; and 
Hirsch -& Co. et al. v. United States, 4 Ct. Cust. Appls. 82, T.D. 
33365 (1913).” 

The statement was expressly cited and relied upon by this court in 
Dollar Trading Corp. v. United States, 349 F. Supp. 1395, 1399, 67 
Cust. Ct. 308, 314, C.D. 4290 (1971). The opinion in the Dollar 
Trading Corp. case was affirmed and adopted by the Court of Customs 
and Patent Appeals as its own. Dollar Trading Corp. v. United States; 
468 F. 2d 631, 60 CCPA 10, C.A.D. 1074 (1972). See also United States 
v. Acec Electric Corporation, 474 F. 2d 1009, 60 CCPA 113, C.A.D. 
1091 (1973) ; Fedtro, Inc. v. United States, 449 F. 2d 1395, 59 CCPA 16, 
C.A.D. 1028 (1971). Writing on the “more than’ doctrine, the Court 
of Customs and Patent Appeals has stated that ‘“‘each case must in the 
final analysis be determined on its own facts. See United Carr Fastener 
Corp. v. United States, 54 CCPA 89, C.A.D. 913 (1967), and the cases 
cited therein.” E. Green & Son v. United States, 450 F. 2d 1396, 59 
CCPA 31, C.A.D. 1032 (1971). 

An application of the “more than’ principle is found in Ozford 
International Corp. v. United States, 70 Cust. Ct. 217, C.D. 4433 
(1973). In that case, battery-operated horn-lights, designed and used 
solely on the handlebars of bicycles, were classified as parts of bicycles 
under TSUS item 732.36. Plaintiff did not deny that the horn-lights 
were parts of bicycles, but claimed that the merchandise was also 
electrical sound or visual signalling apparatus and, by reason of general 
interpretative rule 10(jj), was classifiable under TSUS item 685.70. 
General interpretative rule 10(jj) provides that— 

A provision for “parts” of an article covers a product solely 
or chiefly used as a part of such article, but does not prevail 
over a specific provision for such part. 

The court found that although the horn portion of the combina- 
tion article was an electrical sound signaling device, the light portion 
did more than merely serve as a signal in that it primarily functioned 
as an illuminating device. Consequently, the court determined that 
the horn-lights possessed an important illuminating feature at least 
coequal to their signaling function, thus making them more than 
signaling apparatus, and held them to be properly classifiable as parts 
of bicycles. 


Other cases which illustrate the ‘“‘more than’ doctrine are Pollard 
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Bearings Corporation v. United States, 511 F. 2d 568, 62 CCPA 61, 
C.A.D. 1146 (1975) (fan and pump shaft bearings more than parts 
for water pumps); Montgomery Ward & Co. v. United States, 73 
Cust. Ct. 187, C.D. 4573 (1974) (combination article containing a 
radio, phonograph and tape player, held more than a radio- 
phonograph). 

In customs classification cases it has often been noted that a 
representative sample of the merchandise is a potent witness. Karo- 
ware, Inc. v. United States, 564 F. 2d 77, 65 CCPA 1, C.A.D. 1197 
(1977); United States v. The Twin Wintons, 535 F. 2d 636, 63 CCPA 
84, C.A.D. 1171 (1976). As stated in the Ozford International case, 
supra, “the character and design of the sample itself may compel a 
finding as to the primary use of the merchandise.’”’ 70 Cust. Ct. at 
223. This principle is also equally applicable here. On all of the 
evidence presented, it is the determination of the court that plaintiff 
has met its burden of proving that the Government’s classification 
of the imported merchandise as flashlights, within the purview of 
TSUS item 683.70, was erroneous. A careful examination reveals 
that the importations are essentially power failure lights with addi- 
tional functions. 

Having concluded that the importations are more than flashlights, 
the court must consider plaintiff’s claim that the power failure lights 
are properly classifiable under TSUS item 688.40 as “(e)lectrical 
articles * * * not specially provided for.’’ The evidence clearly estab- 
lishes that the imported merchandise has at least three functions. It is 
a visual warning signal device, a fixturelike illuminating device (in 
that it was designed to function as a stationary light source), and a 
flashlight. The illuminating function makes the power failure light 
more than an article contemplated by TSUS item 685.70 which 
covers electrical visual signaling apparatus. The power failure warning 
device function and the flashlight function make the imported article 
more than an electric lamp under item 683.80, or an illuminating 
article under item 653.39. 

Plaintiff maintains that the imported light is a unique article of 
special design and, consequently, is a new and distinct commercial 
article requiring a classification that encompasses more than one func- 
tion and which most closely describes it as a single entity. The classi- 
fication question in the case at bar is analogous to that in Maitel, 
Inc. v. United States, 76 Cust. Ct. 84, C.D. 4639 (1976). In Mattel, 
articles invoiced as voice units, which were inserted into dolls and 
other objects to reproduce prerecorded sentences or sayings, were 
classified as parts of toys, not specially provided for, under TSUS 
item 737.90. They were claimed to be properly classifiable as phono- 
graphs under TSUS item 685.32. The court found that the imported 
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voice unit had a permanently affixed interleaved record, which did 
not provide merely an auxiliary or incidental function but was at 
least of equal importance to the sound reproducing or phonographic 
portion of the article. In holding that the imported articles had been 
properly classified as parts of toys, Judge Maletz stated: 


Accordingly, it must be concluded that the article in contro- 
versy is not just another version or model of a phonograph. It is 
rather a new and distinct commercial entity containing the ele- 
ments of both a phonograph and a record which, by reason of their 
special design and permanent attachment, have merged into a 
single unit possessing certain unusual, if not unique, features. 
Consequently, this new entity is something more than as well as 
other than the phonographs encompassed by item 685.32 and 
is not classifiable thereunder. See e.g., United States v. A. W. 
Fenton Co., 49 CCPA 45, C.A.D. 794 (1962); United States v. 
re York Merchandise Co., 58 CCPA 53, C.A.D. 1004, 435 F. 2d 

315 (1970); United States v. Acec Electric Corp., 60 CCPA 113, 
C. A.D. 1091, 474 F. 2d 1009 (1973); United States v. Howard 
Hartry, Inc., ‘60 CCPA 140, C.A.D. 1099, 477 F. 2d 1400 (1973). 
As our appellate court recently reiterated, merchandise which in 
fact constitutes more than a particular article is not classifiable as 
that article. Pollard Bearings Corp. v. United States, 62 CCPA 61, 
64, C.A.D. 1146, 511 F. 2d 568, 571 (1975). See also e.g., United 
States v. Flex Track Equipment Ltd., 59 CCPA 97, C.A.D. 1046, 
458 F. 2d 148 (1972) * * *. 76 Cust. Ct. at 91. 


The power failure lights do not provide merely an auxiliary or in- 
cidental function to the flashlight function. From an examination of 
the article, and the testimony of Mr. Kubo which the court finds 
credible and reliable, the court has concluded that the power failure 
warning function is its primary function or purpose. Even if the power 
failure warning function were to be at least a coequal nonilluminating 
function, it would still prevent classification under a provision which 
covers only one of those functions. See The Ashflash Corporation v. 
United States, 412 F. Supp. 585, 76 Cust. Ct. 112, C.D. 4643 (1976), 
and cases cited therein. 

In The Ashflash Corporation case, the question presented pertained 
to the proper classification of blinker lanterns which had been classified 
as portable electric lamps under TSUS item 683.80. As in the present 
case, plaintiff claimed that they were properly classifiable as ‘‘(e)lec- 
trical articles * * * not specially provided for’ under TSUS item 
688.40. In sustaining plaintiff’s claim, the court held that the blinker 
lanterns were portable battery-operated combination articles com- 
prised of a searchlight portion for illumination, and an automatic 
signal-warning red flasher for emergency signaling; that the imports 
served two independent and coequal functions, as a searchlight and 
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as a signal-warning flasher; and that the latter function was not 
incidental, auxiliary or subordinate to the searchlight function. The 
blinker Janterns, therefore, were more than the portable electric 
lamps covered by item 683.80, as classified. Consequently, as combina- 
tion or multifunction articles they were properly classifiable and 
dutiable as electric articles not specially provided for under item 
688.40, as claimed. 


In an earlier case, Fedtro, Inc. v. United States, 376 F. Supp. 1398, 
72 Cust. Ct. 267, C.D. 4548 (1974), the question presented was whether 
a CH-ACD battery charger was merely a rectifying apparatus, as 
classified under TSUS item 682.60, or whether, as urged by plaintiff, 
its testing element removed it from that classification because it was 
more than a rectifying apparatus. In Fedtro, again classification was 
claimed under item 688.40, TSUS, as ‘‘(e)lectrical articles * * * not 
specially provided for.’’ The court found that the battery charger 
performed the dual functions of testing and charging batteries. Hence, 
it was established that it had a use in addition to its use as a battery 
charger. In holding that the merchandise was therefore properly 
dutiable under item 688.40, as claimed by plaintiff, Judge Newman 
stated: 


To reiterate, according to the operating instructions, 1.5 volt 
batteries should first be tested to ees whether or not they 
are rechargeable, which prevents one from attempting to re- 
charge “dead” or fully charged batteries. This procedure points 
up that there are circumstances when the testing feature would 
be utilized, but the charging feature would not be utilized. Addi- 
tionally, the testing feature indicates whether a battery requires 
merely a ‘booster’ charge or a full charge, and such feature 
reveals whether the recharge was effective. Thus, it is evident, 
that the tester and charger complement each other. Plainly, 
then, the testing element of the CH—ACD battery charger (which 
does not convert a.c. to d.c.) is indeed a highly significant feature 
of the article and, * * * makes the article something more than 
“rectifying apparatus.’’ The cases relied upon by the Govern- 
ment, cited supra, have been carefully considered, but as I do 
not view the testing feature as merely incidental or auxiliary, 
those cases are not deemed controlling relative to the present 
merchandise. Since there is no dispute that the merchandise is 
electrical, it is properly dutiable under the provision in item 
688.40, TSUS for electrical articles, not specially provided for, 
as claimed by plaintiff. 72 Cust. Ct. at 275. 

The power failure light is an electrical multifunction article. In ac- 

cordance with the foregoing cases, it is clear that it is classifiable 

under TSUS item 688.40 as “‘(e)lectrical articles * * * not specially 
provided for.” 
Although plaintiff has met its burden of proof, the defendant 
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contends that a claim under a “not specially provided for’ clause 
itself imposes upon plaintiff a burden of proof to establish prima facie 
that the article is in fact not provided for elsewhere. Furthermore, the 
defendant asserts that that burden cannot be discharged simply by 
establishing that the article is described by the remainder of the 
language of the “not specially provided for” provision. The court 
disagrees, and adopts the view expressed by Judge Newman, who, 
in rejecting a similar contention in EZ. R. Squibb & Sons, Ine. v. 
United States, 75 Cust. Ct. 193, C.R.D. 75-7 (1975), wrote: 


It is, of course, fundamental that plaintiff has the burden 
of establishing not only that the Government’s classification is 
erroneous, but also of establishing that the claimed classification 
is correct. United States v. L. Batlin & Son, Inc., 61 CCPA 17, 
C.A.D. 1111, 487 F. 2d 916 (1973); United States v. New York 
Merchandise Co., Inc., 58 CCPA 53, C.A.D. 1004, 435 F. 2d 
1315 (1970). However, I am unable to agree with defendant’s 
contention that plaintiff has the burden of negating the possible 
applicability of tariff provisions, other than item 750.40 merely 
because item 688.40 contains a ‘“‘not specially provided for’’ clause. 
In Pacific Fast Mail v. United States, 68 Cust. Ct. 41, 49, C.D. 
4333, 338 F. Supp. 506 (1972), the court rejected a similar 
contention by defendant, holding that where the plaintiff has 
presented a prima facie showing that the Government’s classifica- 
tion is erroneous and the claim of the protest is correct, the 
defendant is charged with the burden of going forward with 
proof to negate plaintiff’s case, either by showing that plaintiff's 
proof is insufficient or by proving that a more appropriate 
alternative provision is applicable. And cf. LZ. Batlin & Son, 
Inc., supra. 

Accordingly, if the Government’s classification in this case is 
proven erroneous, and if plaintiff establishes the applicability of 
the claimed provision, the burden of proof shifts to defendant to 
affirmatively establish the propriety of any asserted alternative 
classification. However, defendant has not asserted any alterna- 
tive classification in its answer. Consequently, there is no issue 
concerning any alternative classification before the court. 75 
Cust. Ct. at 195-196. 


In view of the foregoing, it is the determination of the court that 
the imported power failure lights have been erroneously classified as 
flashlights, and are properly classifiable under TSUS item 688.40, 
as modified, as ‘‘(e)lectrical articles * * * not specially provided for,” 
with duty at the rate of 5.5 per centum ad valorem. 

Judgment will be entered accordingly. 
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(C.D. 4856) 


Siemens America, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Surge Voltage Protectors 
Consolidated Court No. 72-5-01093 


APPARATUS BasED ON THE USE or Rapiations From RapDIoACcTIVE 
Susstances—ItTeEmM 709.66, TSUS—“BaseEp on”’ 


Congress, by using the words ‘‘based on” in item 709.66, TSUS 
intended to embrace | apparatus in which radiation from radioactive 
substances is its sine qua non, viz, the radioactive substance must 
be a fundamental and essential element or constituent of the 
apparatus. 


SamMeE—Gas TuBE SuRGE VOLTAGE PRorEcToRS 


The record fails to establish that the radioactive substance con- 
tained in the imported gas tube surge voltage protectors constitutes 
a fundamental and essential element or constitutent of the devices. 
Although plaintiff proved that the radioactive substance preionizes 
the inert gas in the tubes and helps stabilize the breakdown voltage, 
the evidence further shows that the gas ionizes when voltage is 
applied irrespective of the presence of a radioactive material; that 
breakdown voltage is determined primarily by the electrode spacing 
and gas fill pressure, rather than radiation; that many SVP 
tubes are manufactured without radioactive m aterials: and that the 
inclusion of a radioactive substance in the present tubes was not 
essential to their basic function of overvoltage protection. Under 
these facts and circumstances, the court finds that the imports are 
not classifiable under item 709.66, TSUS, as apparatus based on the 
use of radiations from radioactive substances. Cf. Pharmacia 
Laboratories, Inc. v. United States, 67 CCPA—, C.A.D. 1235, 609 
F. 2d 491 (1979). 


Common MEANING 


In the absence of a special commercial designation the language 
of a tariff statute is to be construed in ac cordance with its common 
meaning. Moreover, the common meaning of a tariff term is a 
matter of law to be determined by the court; and in making such 
determination, the court may rely upon its own understanding of 
the word or term used and may consult standard lexicographic and 
scientific authorities. Further, the testimony of witnesses respecting 
common meaning is advisory only and has no binding effect on the 
court. United States v. National Carloading Corp. et al., 48 CCPA 70, 
C.A.D. 767 (1961); United States v. E. Besler & Company et al., 64 
CCPA 121, 124, C.A.D. 1193, 557 F. 2d 270 (1977); United States 
v. Corning ‘Glass Works, 66 COPA — , C.A.D. 1216, 586 F. 2d 822 
(1978); Ozen Sound Devices v. United States, 67 CCPA —, C.A.D. 
1246, — F. 2d — (1980). 


SAME—T®ECHNICAL TERMS 


Where the common meaning of a technical term is in issue, reli- 
ance should not be confined to general lexicons, but technical dic- 
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tionaries should be consulted. Brown Boveri Corp. et al. v. United 
States, 53 CCPA 19, C.A.D. 870 (1966) ; United States v. The Spiegel 
Bros. Corp., 51 CCPA 69, C.A.D. 839 (1964) ; Firth Sterling, Inc. v. 
United States, 48 CCPA 130, C.A.D. 779 (1961); F. W. Woolworth 
Company v. United States, 67 Cust. Ct. 9, C.D. 4245 (1971). 


Common Mraninc—“E.Lrectron Tuser’—ItTEm 687.60, TSUS 


The lexicographic authorities relied upon by plaintiff define “elec- 
tron tube” in terms of rudimentary but essential features: an air- 
tight enclosure, evacuated or gas-filled, providing a medium for the 
flow and conduction of electrons between two electrodes. The SVP 
tubes satisfy these basic criteria of an electron tube. 


Eo NominE DESIGNATION—SCOPE OF 


An eo nomine designation without limitation includes all forms of 
the article. United States v. National Carloading Corp. et al., 48 
CCPA 70, C.A.D. 767 (1961). Hence, the eo nomine provision for 
electronic tubes in the superior heading to item 687.60 includes all 
forms of such tubes. 


RELATIVE SpECIFICITY—GENERAL INTERPRETATIVE Rue 10(c) 

Under rule 10(c), the provision that more specifically describes 
the SVP tubes is ‘‘the item having requirements which are ‘more 
difficult to satisfy’.” F. L. Smidth & Company v. United States, 
56 CCPA 77, 85, C.A.D. 958, 409 F.2d 1369 (1969); Oren Sound 
Devices v. United States, 67 CCPA —, C.A.D. 1246, — F.2d — 
(1980). The eo nomine provision for “electronic tubes” in item 
687.60, TSUS, is plainly more restrictive and “difficult to satisfy” 
than the provision for “apparatus * * * for the protection of 
electrical circuits” in item 685.90, TSUS. 


[Judgment for plaintiff. ] 
(Decided May 13, 1980) 


Freeman, Meade, Wasserman & Schneider, Esqs. (Messrs. Louis Schneider and 
Kenneth Nathan Wolf of counsel) for the plaintiff. 

Alice Daniel, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation, and Madeline B. Kufltk, trial attorney, 
Esqs., for the defendant. 


Newman, Judge: In these consolidated cases, plaintiff challenges 
the classification by Customs of certain gas tube surge voltage pro- 
tectors (SVP’s) exported from West Germany on various dates from 
1969 to 1978, and entered at the port of New York. 


The merchandise in issue was classified under the provision in item 
685.90 of the Tariff Schedules of the United States (TSUS) for “other 
electrical apparatus * * * for the protection of electrical circuits” and 
assessed duty at the rate of 14, 12, 10, or 8.5 per centum ad valorem, 
depending upon the year of entry, pursuant to T.D. 68-9. Plaintiff 
claims that the imports are properly dutiable under the provision in 
item 709.66, TSUS, for “Apparatus based on the use of radiations from 
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radioactive substances” at the rate of 9.5, 8, 7, or 6 per centum ad 
valorem, depending upon the year of entry, pursuant to T.D. 68-9." 
Alternatively, plaintiff claims that the merchandise is dutiable as 
other electronic tubes under item 687.60, TSUS, at the rate of 10, 8.5, 
7, or 6 per centum ad valorem, depending upon the year of entry, 
pursuant to T.D. 68-9. 

Plaintiff’s alternative claim under item 687.60, TSUS, is sustained, 
for the reasons indicated hereinafter. 


STATUTES INVOLVED 


Tariff Schedules of the United States, 19 U.S.C. 1202: 
Classified under: 
Schedule 6, Part 5.—Electrical Machinery and 
Equipment: 
Part 5 headnotes: 
1. This part does not cover— 


* * * * * * * 


(vi) electrical instruments and 
apparatus provided for in 
schedule 7. 


* * * * * * 


Electrical switches, relays, fuses, 
lightning arresters, plugs, re- 
ceptacles, lamp sockets, ter- 
minals, terminal strips, junc- 
tion boxes and other electrical 
apparatus for making or 
breaking electrical circuits, 
for the protection of electrical 
circuits, or for making connec- 
tions to or in electrical circuits; 
switchboards (except  tele- 
phone switchboards) and con- 
trol panels; all the foregoing 

and parts thereof [14, 12, 10, or 

8.5% ad 

val., depend- 

ing on the 

year of en- 


try] 
Claimed under: 


Schedule 7, part 2, subpart B.—Medical and 


! Plaintiff (brief, p. 8, n. 3) has abandoned this claim respecting SVP tube No. A52-C350X. Accordingly, 
these consolidated cases are dismissed as to that merchandise. 
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Surgical Instruments and Apparatus; X-Ray 
Apparatus: 


* * * * * * * 


Apparatus based on the use of X-rays or 
of the radiations from radioactive sub- 
stances, whether for medical, industrial, 
or other uses, and parts thereof: 

* * * * * * 


709.66 Apparatus based on the use of radia- 
tions from radioactive substances, 
and parts thereof [9.5, 8, 7, or 


6% ad val., 
depending 
on the year 


of entry] 
Alternatively claimed under: 


Schedule 6, part 5.—Electrical Machinery and 
Equipment 
* * * * * * * 


Electronic tubes (except X-ray tubes); 
photocells; transistors and other related 
electronic crystal components; mounted 
piezo-electric crystals; all the foregoing 
and parts thereof: 

* * 


687.60 Other S:0; 4; 


or 6% ad 
val., depend- 
ing on the 
year of en- 
try] 
THE FACTS” 

The SVP’s in issue are hermetically sealed gas discharge tubes 
consisting of two electrodes, a glass insulator filled with argon (an 
inert gas), and a minute quantity of promethium 147 (a radioactive 
material). In the electronics field, SVP tubes are called cold cathode 
tubes, gas discharge tubes and gas spark gap tubes (R. 38). The 
function of the subject SVP tubes is to provide a conductive path 


? The record consists of two witnesses for plaintiff: Uwe Renken (plaintiff’s import-export traffic manager) 
and Ludwig Rademacher (plaintiff’s production manager in Sonora, Mexico) plus 10 exhibits; and 3 wit- 
nesses for defendant: Richard Knapp (an electrical engineer and supervisor of special services at New York 
Telephone), Lewis Douglas Sweeney (sales manager for Joslyn Electronics, a supplier of surge voltage 
protectors, and formerly plaintiff’s operations manager for surge voltage protectors and mylar capacitors), 


and Leonard Strauss (professor of electrical engineering and electrophysics at the Polytechnic Institute of 
New York) plus 3 exhibits. 
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for unwanted and excessive voltage transients,’ thereby preventing 
the transient energy and associated voltages from damaging electric 
circuitry and causing harm to personnel. 

SVP’s are designed to switch rapidly at a specific voltage level, 
referred to as the breakdown voltage, from a nonconductive state to 
a conductive state when subjected to an excessive voltage transient. 
As the voltage across an SVP tube increases, ionization of the inert 
gas occurs and the tube becomes conductive. The flow of electrons 
within the tube cannot be controlled. Promethium 147, a radioactive 
material contained within the instant tubes (except tube No. A52- 
C350X), emits beta particles (radiation) which preionize or facilitate 
the ionization of the gas in the tubes and stabilize the breakdown 
voltage. However, the breakdown voltage is a design parameter 
controlled primarily by the electrode spacing and gas fill pressure of 
the SVP tubes, and there are many surge-protective tubes manu- 
factured without radioactive materials. 


QUESTION PRESENTED 


Are the imported SVP’s properly classifiable under either item 
709.66, TSUS, or item 687.60, TSUS, as alternatively claimed by 
plaintiff? 

OPINION 


I 


Since the record clearly establishes that the SVP tubes are used 
for the protection of electric circuits* (R. 54, 172-173, 192, defendant’s 
exhibit A), the merchandise is described in item 685.90, TSUS, as 
classified by Customs. However, classification under item 685.90 is 
precluded by headnote 1(vi) of schedule 6, part 5 if the merchandise 
is described in item 709.66, TSUS, the provision primarily claimed 
by plaintiff to be applicable. 

To be classifiable under item 709.66, the SVP tubes must be ‘‘based 
on the use of radiations from radioactive substances’’. As noted supra, 
the imported tubes contain the radioactive substance promethium 
147 (R. 36-37, 146). Nevertheless, I have concluded that the imports 
are not based on the use of radiations from radioactive substances. 

In Webster’s New International Dictionary (2d ed. 1957), the 
word ‘“‘base’’ is defined as: 


2. Figuratively, the fundamental or essential part of a thing; 


3 These voltage transients are generated by both natural and manmade sources, such as lightning, inter- 
ruption of current in motors, transformers, solenoids and relays, powerline shorts and other sources (de- 
fendant’s exhibit B, p. 2). 

4 The fact that the SVP’s are used for the protection of electric circuits is conceded in plaintiff’s exhibit 4 


(p. 2), a letter from plaintiff’s former counsel to the Bureau of Customs (now Customs Service) requesting a 
classification ruling for the tubes. 
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essential principle; groundwork. * * * 4. a. The main or chief 
ingredient of anything, viewed as its fundamental element or 


constituent. 
Thus, the language “based on” as contained in item 709.66 evinces 
congressional intent to embrace merchandise in which radiation from 
radioactive substances is its sine qua non.’ I find that radiation is not 
the sine qua non of the SVP tubes in issue, since the promethium 147 
is not a fundamental and essential constituent of these tubes. 

The record is clear that the specific function of the subject SVP 
tubes is to provide a conductive path for excessive voltage transients, 
and that such function of overvoltage protection is not based upon the 
use of a radioactive material (R. 51-52, 194). Promethium 147, the 
radioactive component in the imported tubes, preionizes the gas in 
the tubes ® and stabilizes the breakdown voltage’ (R. 125-126, 137, 
147-148, 170, 193, 198-199, 214, 226). Nevertheless, the unrebutted 
testimony of defendant’s expert witnesses shows that the gas in the 
SVP tubes ionizes when voltage is applied, irrespective of the presence 
of a radioactive substance (R. 171-172, 227-228), and that speed of 
ionization and a specific breakdown voltage can be achieved by 
means other than the use of radioactive substances. Defendant’s 
witnesses testified, without contradiction or rebuttal, that breakdown 
voltage in the SVP tubes is determined primarily by the electrode 
spacing and the gas fill pressure, rather than radiation (R. 126-127, 
191, 194-195, 198-200, 202, 212). Significantly, that testimony is 
corroborated by plaintiff’s own promotional brochure (defendant’s 
exhibit B, p. 2), which states: 

The DC breakdown voltage is a design parameter controlled 
by the manufacturer, and is a function primarily of the electrode 
spacing and the gas fill pressure. (Italic added.] 

Similarly, plaintiff’s exhibit 12, a technical data sheet concerning 
Joslyn miniature gas-tube surge protectors, reads: 

When a surge exceeds the breakdown voltage of the tube 
(surge sparkover voltage), the gap becomes intensively ionized, 
and conduction takes place within a fraction of a microsecond. 
The ionized protector becomes a short circuit and remains so 
until the voltage returns to normal. Jonization and deionization 


are extremely fast due to the type of gas fill and physical configuration 
used. [Italic added.] 


5 See the discussion of apparatus based on the use of radiations from radioactive substances in the Summa- 
ries of Trade and Tariff Information (1970), schedule 7, vol. 2, p. 95. 

6 The promethium 147 provides a certain level of energy to the gas which merely increases the speed of 
ionization (R. 198-199). This function of the radioactive material is analogous to the function of a catalyst 
in a chemical reaction. (See plaintiff’s exhibit 3, p. 2.) 

7 In technical terms, the D.C. breakdown voltage is defined as: ‘The voltage at which an abrupt transi- 
tion of the gap resistance from a practically infinite value (>10,000 megohm) to a relatively low value (ap- 
proximate 0 Ohm) occurs, when subject to a slowly rising voltage (1,000 V/sec or less)”. (Defendant’s exhibit 


B, p. 7.) More simply stated, the breakdown voltage is ‘‘the point at which the gas turns from a nonconduc- 
tive to a conductive state” (R. 124). 
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Like the Siemens tubes in issue, the Joslyn tubes described in 
plaintiff’s exhibit 12 contain a radioactive material (tritium) (R. 
164-166). However, the radioactive component of the Siemens and 
Joslyn tubes is not mentioned in the descriptive promotional literature 
(defendant’s exhibit B and plaintiff’s exhibit 12). Hence, it is evident 
that neither plaintiff nor Joslyn regarded the radioactive component 
of its tubes as an important feature. 

Concededly, there are many SVP tubes manufactured without radio- 
active materials. For example, plaintiff admits (reply brief, p. 2, n. 1) 
that SVP tube model No. A52-C in entry No. K213581 does not con- 
tain any radioactive material. Moreover, defendant’s exhibit C, the 
IEEE Standard Test Specifications for Gas Tube Surge-Protective 
Devices (1977), published by the Institute of Electrical and Electronics 
Engineers, Inc., states (at p. 7): 


3.2.3 Radiation. Some devices may contain irradiated material ; 
when these are used in nuclear facilities, special consideration may 
be necessary. [Italic added.] 

This statement clearly demonstrates that only some gas tube surge- 
protective devices utilize radioactive substances. Significantly too, the 
definition of “gas tube surge arrester” found in the IEEE test speci- 
fications (exhibit C, p. 6) does not even mention or imply the use of 
radiation (R. 133). Plainly, then, the inclusion of a radioactive sub- 
stance in the present SVP tubes was not essential to their basic function 
of over-voltage protection. 

As analogous to the situation presented in the instant case, defend- 
ant calls attention to Pharmacia Laboratories, Inc. v. United States, 
67 CCPA —, C.A.D. 1235, 609 F. 2d 491 (1979), wherein the sole issue 
presented was whether certain imported radioimmunoassay diagnostic 
test kits were classifiable as ‘usefully radioactive compounds” under 
item 494.50, TSUS. Citing Judge Watson’s finding that the kits con- 
tained nonradioactive components which were as important as the 
radioactive component, Chief Judge Markey concluded that the kits 
could not be classified under item 494.50. Here, respecting even the 
characteristic of breakdown voltage, the record shows that electrode 
spacing and gas fill pressure are the primary determinants. 

In sum, plaintiff’s proof that the imported SVP tubes utilize a 
radioactive material is not sufficient to sustain its burden of proof 
under item 709.66 absent further evidence showing that the radio- 
active material is a fundamental and essential component of the 
merchandise. In the present case, it would require a substantial 
magnification of the role played by the promethium 147 to find that 
the SVP tubes are “based on the use of radiations from radioactive 
substances,” within the purview of the statute. Accordingly, plaintiffs 
primary claim under item 709.66, TSUS, is without merit. 
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II 


We now turn to plaintiff’s alternative claim that the merchandise 
falls within the eo nomine provision for electronic tubes in item 
687.60, TSUS. 

Fundamentally, in the absence of a special commercial designation, 
the language of a tariff statute is to be construed in accordance with 
its common meaning. Moreover, the common meaning of a tariff 
term is a matter of law to be determined by the court; and in making 
such determination, the court may rely upon its own understanding 
of the word or term used and may consult standard lexicographic and 
scientific authorities. Further, the testimony of witnesses respecting 
common meaning is advisory only and has no binding effect on the 
court. United States v. National Carloading Corp. et al., 48 CCPA 
70, C.A.D. 767 (1961); United States v. E. Besler & Company et al., 
64 CCPA 121, C.A.D. 1193, 557 F. 2d 270 (1977); United States v. 
Corning Glass Works, 66 CCPA —, C.A.D. 1216,586 F. 2d 822 (1978) ; 
Ozen Sound Devices v. United States, 67 CCPA —, C.A.D. 1246, — 
F. 2d — (1980). 

As indicative of the common meaning of the term “electronic 
tube’’, defendant quotes the following definitions: 

Brittania World Language Dictionary, volume 51 at p. 407: 

Electron tube is a high vacuum tube in which a stream of 


electrons is emitted from a heated cathode and subjected to the 
controlling action of a grid which amplifies and directs the current. 


Webster’s Third New International Dictionary, Unabridged (1963): 


An electronic device in which conduction by electrons takes 
place through a vacuum or a gaseous medium between a sealed 
glass or a metal container, and which has various uses (as am- 
plification of electrical energy and the conversion of alternating 
current to direct current and vice versa) that are based on the 
controlled flow of electrons. 


Predicated upon the above-quoted definitions and the testimony 
of its expert witnesses, defendant urges that the SVP’s are not electron 
tubes * within the common meaning of that term since the imports 
do not control the flow of electrons and they do not perform the varied 
functions of amplification, conversion, rectification, etc. In essence, 
defendant maintains that the scope of item 687.60 is restricted ‘to 
those devices which perform the functions and have the physical 
configuration stated in the definitions submitted. 

Plaintiff, in support of its contention that the SVP’s fall within the 
common meaning of “electron tube’’, has cited definitions of that term 
set forth in several technical lexicographic authorities, which defini- 


8 As correctly pointed out by plaintiff, the terms “electronic tubes’’, as set forth in item 687.60, TSUS, 
and “electron tubes” are interchangeable. See Markus, Electronics Dictionary (4th ed. 1978), p. 218-219. 
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tions are broader in application than the restrictive definitions prof- 
fered by defendant. The field. of electronics is, or course, a technical 
one, and therefore the common meaning of the tariff term ‘electronic 
tube” should be determined in that context. A long line of authorities 
teaches that in instances where the common meaning of a technical 
term is in issue, as here, reliance should not be confined to general 
lexicons, but technical dictionaries should be consulted. Brown Boveri 
Corp. et al. v. United States, 53 CCPA 19, C.A.D. 870 (1966); United 
States v. The Spiegel Bros. Corp., 51 CCPA 69, C.A.D. 839 (1964); 
Firth Sterling, Inc. v. United States, 48 CCPA 130, C.A.D. 779 (1961); 
F. W. Woolworth Company v. United States, 67 Cust. Ct. 9, C.D. 4245 
(1971). 

As noted supra, the record shows that the SVP tubes are known as 
cold cathode tubes, gas discharge tubes and gas spark gap tubes (R. 38, 93, 
197). Technical authorities provide the following pertinent definitions: 


IEEE Standard Dictionary of Electrical and Electronics Terms 
(2d ed. 1977): 


Electron tube-——An electron device in which conduction by 
electrons takes place through a vacuum or gaseous medium 
within a gas-tight envelope. * * * 

Cold-cathode tube.—An electron tube containing a cold cathode. 

Gas tube.—An electron tube in which the pressure of the 
contained gas or vapor is such as to affect substantially the electri- 
cal characteristics of the tube. 

Modern Dictionary of Electronics (4th ed. 1972): 

Electron tube—An electron device in which the electrons move 
through a vacuum or gaseous medium within a gas-tight envelope. 

Cold-cathode tube-——An electron tube containing a cathode 
which will emit electrons without being heated. 

Gas tube.-—A partially evacuated electron tube containing a 
small amount of gas. Ionization of the gas molecules is respon- 
sible for the current flow. 

Dictionary of Science and Technology (1971): 

Electron tube or valve (electronics).—In United States, any 
electron device in which the electron conduction is in a vacuum 
or gas-tight enclosure. 

Markus, Electronics Dictionary (4th ed. 1978): 


Electron tube.—An electron device in which conduction of 
electricity is provided by electrons moving through a vacuum or 
gaseous medium within a gastight envelope. A tube may provide 
rectification, amplification, modulation, demodulation, oscilla- 
tion, limiting, and a variety of other functions. Examples include 
cathode-ray tubes, gas tubes, phototubes, and vacuum tubes. 
Also called electronic tube, radio tube, tube, and valve (British). 
[Italic added.] 


In addition to the foregoing definitions in technical authorities, 
plaintiff cites the following definition in the Random House Dic- 
tionary of the English Language (Unabridged 1966 ed.): 
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Electron tube.—See vacuum tube. 

Vacuum tube.—* * * 2. A sealed glass tube containing a partial 
vacuum or a highly rarefied gas, in which may be observed the 
effects of a discharge of electricity passed through the tube 
between electrodes leading into it. Also called electron tubes ; 


* * * 

The lexicographic authorities relied upon by plaintiff define ‘‘elec- 
tron tube” in terms of rudimentary but essential features: an airtight 
enclosure, evacuated or gas-filled, providing a medium for the flow 
and conduction of electrons between two electrodes. Plainly, the SVP 
tubes satisfy these basic criteria of an electron tube (R. 38). Equally 
important, the record establishes that the imports are cold cathode 
tubes, which by definition are electron tubes. 

At the trial, defendant’s witness Strauss testified that there are 
many types of electron tubes (R. 202), and it is well settled that an eo 
nomine designation without limitation includes all forms of the article. 
United States v. National Carloading Co orp. et al., 48 CCPA 70, C.A.D. 
767 (1961). Hence, the eo nomine provision for electronic tubes, in the 
superior heading to item 687.60, includes all forms of such tubes. 


III 


To recapitulate briefly, the SVP tubes are clearly described in the 
TSUS as both “apparatus * * * for the protection of electrical circuits”’ 


under item 685.90, and as electronic tubes under the superior heading 
to item 687.60. Thus, an issue of relative specificity of the two compet- 
ing provisions is posed by virtue of General Interpretative Rule 10(c) 
which, so far as pertinent, reads: 


(c) an imported article which is described in two or more pro- 
visions of the schedules is classifiable in the provision which most 
specifically describes it; * * *. 

In F. L. Smidth & Company v. United States, 56 CCPA 77, 85, 
C.A.D. 958, 409 F. 2d 1369 (1969), the Court of Customs and Patent 
Appeals construed the above-quoted statutory rule of relative specific- 
ity as follows: 

This (interpretative rule) appears to us to mean this: if an 
article is determined to be clearly described in two or more (tariff 
schedule) items, selection of the controlling item by relative speci- 
ficity is mandatory and takes precedence over other judge-evolved 
methods of resolving ambiguity, including resort to extrinsic aids 
such as legislative history. 

Under rule 10(c), the provision that more specifically describes the 
SVP tubes is “the item having requirements which are ‘more difficult 
to satisfy’.” Smidth, supra, 56 CCPA at 85; Ozen Sound Devices, supra. 
The eo nomine provision for electronic tubes is undoubtedly more 
restrictive and difficult to satisfy than the provision for ‘ap- 
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paratus * * * for the protection of electrical circuits’. Electronic 
tubes, although performing a variety of functions, are essentially one 
kind of device. Apparatus for the protection of electrical circuits, on 
the other hand, are comprised of a number of highly diverse devices, 
such as fuses (R. 172, 179, 206), circuit breakers, lightning arresters 
(R. 85), insulators, transformers (R.181-182), carbon block assemblies 
(R. 76, 96), carbon arresters (R. 121, 168), gas tubes, neon bubbles 
(R. 84, 172), zener diodes, varistors, selenium rectifiers (R. 168), etc. 
Such heterogeneous devices perform different functions in circuit pro- 
tection, and have no common physical criteria. 

United States v. Ampex Corp. et al., 59 CCPA 134, C.A.D. 1054, 
460 F. 2d 1086 (1972) is somewhat analogous to the instant case re- 
specting the issue of relative specificity. There, the competing provi- 
sions were item 685.20 (television apparatus) and item 688.15 
(insulated electrical conductors). Addressing the issue of relative spec- 
ificity, the appellate court commented (59 CCPA at 137): 

On that issue (relative specificity), we agree with dissenting 
Judge Newman that: 

Insulated electrical conductors, although taking a variety of 
forms, are essentially one kind of device. Television apparatus, on 
the other hand, is comprised of an entire group of varied kinds 
of devices * * *, [Italic added.] 

And ef. Stella D’Oro Biscuit Co., Inc. v. United States, 79 Cust. Ct. 28, 


C.D. 4709 (1977), aff’d per curiam, 65 CCPA 52, C.A.D. 1205, 570 
F. 2d 945 (1978). 


IV 


Finally, plaintiff contends that the SVP tubes are properly classi- 
fiable under item 687.60, TSUS, on the basis that there was an estab- 
lished and uniform practice by Customs of classifying the tubes under 
that provision, which practice was changed without the requisite 
notice in contravention of 19 U.S.C. 1315(d).° Additionally, plaintiff 
relies upon the doctrine of stare decisis and cites three abstract 
decisions of the Customs Court holding that the SVP tubes were 
properly dutiable under item 687.60 rather than item 685.90. Ab- 
stracts P73/89, P73/104, and P73/121 (70 Cust. Ct. 393, 396 and 399 
(1973)). These three cases were submitted by the parties on an agreed 
statement of facts and the classification under item 687.60 was con- 
ceded by defendant without trial or briefing. 


®In support of its claim under 19 U.S.C. § 1315(d), plaintiff introduced in evidence a letter from the 
Bureau of Customs (now Customs Service) dated July 25, 1970 ruling that the SVP tubes are classifiable as 
electronic tubes under item 687.60 (plaintiff’s exhibit 3), and also the testimony of its witness Renken that 
approximately 100 shipments entered by plaintiff over a 2-year period were classified and liquidated by 
Customs under item 687.60 (R. 16). Plaintiff argues that the challenged assessments under item 685.90 
constitute the imposition of a higher rate of duty than the Secretary of the Treasury had found applicable 
to the merchandise under an established and uniform practice without the notice required by the statute. 
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Since I agree with plaintiff’s arguments that the common meaning 
of electronic tubes embraces the SVP’s in issue and that item 687.60 
is more specific than item 685.90, there is no need to address the issues 
raised by plaintiff concerning the Government’s alleged change in 
administrative practice in classifying the SVP tubes under item 687.60 
and stare decisis. 


CONCLUSION 
For the reasons stated herein, plaintiff’s alternative claim under 
item 687.60, TSUS, is sustained, but plaintiff’s primary claim under 
item 709.66, TSUS, is dismissed. Judgment will be entered accordingly. 
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Judgment of the U.S. Customs Court in 
Appealed Case 


May 12, 1980 


Appeal 79-20.—Zwickxer Knitting Miius v. Unitep States.— 
Acrytic AND Woot Knit GLtoves—GtLove SHELLS—PRECUT 
PatMs—AMERICAN Goops ReturNep—StatutTory Duty AL- 
LOWANCE—TSUS.—C.D. 4786 affirmed January 17, 1980 
(C.A.D. 1240). 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 

R. E. Cuasen, 
Commissioner of Customs. 


In the Matter of 
CERTAIN ADJUSTABLE WINDOW 
SHADES AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-83 


Notice of Investigation 


Notice is hereby given that a complaint was filed with the U.S. 
International Trade Commission on April 7, 1980, under section 337 
of the Tariff Act of 1930 (19 U.S.C. 1337), on behalf of Newell Window 
Furnishings Co., 916 South Arcade Avenue, Freeport, Ill. 61032, 
alleging that unfair methods of competition and unfair acts exist in the 
importation of certain adjustable window shades into the United 
States, or in their sale, by reason that such adjustable window shades 
are allegedly covered by claims 1, 2, 7, 8, and 9 of U.S. Letters Patent 
No. 4,006,770. The complaint alleges that the effect or tendency of the 
unfair methods of competition and unfair acts is to destroy or sub- 


stantially injure an industry, efficiently and economically operated, in 
the United States. 


Complainant requests a temporary order of exclusion from entry 
in the United States of the imports in question. Complainant further 
requests that, after a full investigation has been conducted, a per- 
manent exclusion of said imports be ordered. 

Having considered the complaint, the Commission, on May 6, 1980, 
ORDERED THAT— 


74 
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(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930 (19 U.S.C. 1337), an investigation be instituted to determine 
whether there is reason to believe there is a violation and whether 
there is a violation of this section in the unauthorized importation of 
certain adjustable window shades, or components thereof, into the 
United States, or in their sale, by reason that such adjustable window 
shades are allegedy covered by claims 1, 2, 7, 8, and 9 of U.S. Letters 
Patent 4,006,770, the effect or tendency of which is to destroy or sub- 
stantially injure an industry, efficiently and economically operated, 
in the United States; 

(2) For the purpose of the investigation so instituted, the following 


are hereby named as parties upon which this notice of investigation 
shall be served: 


(a) The complainant is— 
Newell Window Furnishings Co. 
916 South Arcade Avenue 
Freeport, Ill. 61032 


(b) The respondents are the following companies alleged to be 
engaged in the unauthorized importation of certain adjustable window 
shades into the United States, or their sale and are the parties upon 
which the complaint is to be served: 


Tony Plastic Co. Dirkson, Inc. 


Room 8, 7th Floor No. 1-98 Hsin Yi Road 
489 Chung-San Second _ Section 4 

Road Taipei, Taiwan 
Kaohsiung, Taiwan Republic of China 


Republic of China Joanna Western Mills Co. 
Breneman, Inc. 2141 S. Jefferson Street 
1133 Sycamore Street Chicago, Ill. 60616 
Cincinnati, Ohio 45210 


Stanley Drapery Hared- 
ware 

135 Cherry Street 

Wallingford, Conn. 06492 


(c) Donald R. Dinan, U.S. International Trade Commission, 701 
E Street NW., Washington, D.C. 20436, is hereby named Commission 
investigative attorney, a party to this investigation; and 

(3) For the investigation so instituted, Chief Administrative Law 
Judge, Donald K. Duvall, U.S. International Trade Commission, 701 
E Street NW., Washington, D.C. 20436, shall designate the presiding 
officer. 


Responses must be submitted by the named respondents in accord- 
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ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure (19 CFR 210.21). Pursuant to sections 201.16(d) and 210.21 
(a) of the rules, such responses will be considered by the Commission 
if received not later than 20 days after the date of service of the com- 
plaint. Extensions of time for submitting a response will not be granted 
unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation 
in the complaint and in this notice may be deemed to constitute a 
waiver of the right to appear and contest the allegations of the com- 
plaint and this notice, and to authorize the presiding officer and the 
Commission, without further notice to the respondent, to find the 
facts to be as alleged in the complaint and this notice and to enter 
both a recommended determination and a final determination con- 
taining such findings. 

The complaint, except for the confidential information contained 
therein, is available for inspection by interested persons at the Office 
of the Secretary, U.S. International Trade Commission, 701 E Street 
NW., Washington, D.C. 20436, and in the Commission’s New York 
City Office, 6 World Trade Center, New York, N.Y. 10048. 

By order of the Commission. 

Issued: May 19, 1980. 

Kenneth R. Mason, 
Secretary. 


In the Matter of | Oe 
Certain Coat Hancer Rings | Investigation No. 337-TA-70 


Notice of Termination 


Upon consideration of the presiding officer’s recommendation and 
the record in this proceeding, the Commission is ordering the termina- 
tion of investigation No. 337-TA-70, certain coat hanger rings. 

The order is effective as of May 14, 1980. 

Any party wishing to petition for reconsideration of the Com- 
mission’s action must do so within 14 days of service of the Commission 
order. Such petitions must be in accord with Commission rule 210.56 
(19 CFR 210.56). 

Copies of the Commission’s action and order, the Commissioners’ 
opinion(s), and any other public documents in this investigation are 
available to the public during official working hours (8:45 a.m. to 
5:15 p.m.) in the Office of the Secretary, U.S. International Trade 
Commission, 701 E Street NW., Washington, D.C. 20436, telephone 
202-523-0161. 
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Notice of the institution of this investigation was published in the 
Federal Register of July 18, 1979 (44 F.R. 41971). 
By order of the Commission. 
Issued: May 14, 1980. 
KennetH R. Mason, 
Secretary. 


In the Matter of 


Certain Foop SLicERs AND Investigation No. 337-TA-76 
ComponENts THEREOF 


Remand of Order No. 7 


On April 28, 1980, the presiding officer in the above-captioned case 
issued Order No. 7, certifying a motion and a consent order agree- 
ment to the Commission. The Commission is remanding that order to 
the presiding officer in order to obtain a recommendation regarding 
whether the consent order agreement should be accepted. 

Proposed section 337 consent order rules provide, in proposed 
section 210.51(a) (2) that: 

The licensing or other agreement and any agreements sup- 
plemental thereto, and affidavit shall be certified by the 
presiding officer to the Commission with his recommendation. 

Although the proposed consent order rules are not in effect, the 
Commission believes that having the benefit of a recommendation 
by the presiding officer is beneficial and in conformance with sound 
administrative practice. Although rule 210.14 of the Commission’s 
Rules of Practice and Procedure reserves certain public interest 
factors to the Commission for initial consideration, these factors are 
not exhaustive of all public interest and equitable considerations 
that the Commission takes into account when deciding whether to 
accept an agreement. The practice of obtaining a recommendation 
from the presiding officer has been followed with regard to settlement 
agreements. See Certain Resistor Chips, investigation No. 337-TA- 
63/65 (recommended determination of February 22, 1980). 

The Commission therefore requests that the presiding officer make 
recommendations regarding the consent order here in issue. 

By order of the Commission. 

Issued: May 15, 1980. 

Kennetu R. Mason, 
Secretary, 
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